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No. 9760. 


American Broadcasting Company, Inc., Appellant, 

v. 

Federal Communications Commission, Appellee 
Roy Hofheinz and W. N. Hooper, d/b as Texas Star 
Broadcasting Company (KTHT), Intervener, 

Max H. Jacobs, Douglas Hicks, and Tom J, Harling, 
d/b as Veterans’ Broadcasting Company, Intervener. 


Appeal from the Federal Communications Commission. 


BRIEF FOR APPELLANT. 


I. 

JURISDICTIONAL STATEMENT. 

This is an appeal from a decision and orders of the Fedj 
eral Communications Commission granting without hearf 
ing the application of Roy Hofheinz and W. N. Hooper, 
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d/b as Texas Star Broadcasting Company (KTHT), for a 
modified construction permit to change the facilities of a 
standard broadcast station at Houston, Texas, so as to 
operate on 790 kc, 5000 watts, unlimited time, using a di¬ 
rectional antenna day and night. The grant was made on 
August 21, 1947 and was reaffirmed on January 8, 1948 
(publicly announced on January 9, 1948), when a petition 
for reconsideration filed by appellant was denied. The 
notice of appeal was filed on January 29, 1948. Appellant, 
as a person aggrieved, and whose interests are adversely 
affected, invokes the jurisdiction of this Court under Sec¬ 
tion 402(b) (2) of the Communications Act of 1934, as 
amended. 

H. 

STATEMENT OF THE CASE. 

Appellant, a national radio broadcasting network, is the 
licensee of KECA, a standard broadcast station located 
at Los Angeles, California, which operates on the frequency 
790 kc, with power of 5000 watts, unlimited time, using a 
directional antenna at night. It is a Class III-A regional 
station as defined in Sections 3.22 and 3.26 of the Commis¬ 
sion’s Rules. (Annex II, pp. 34-35). 

Radio Station KTHT, Houston, Texas, is licensed to Roy 
Hofheinz and W. N. Hooper, d/b as Texas Star Broadcast¬ 
ing Company. It is licensed to operate on 1230 kc, 250 
watts, unlimited time. (App. 16). On May 9, 1947, the 
Commission granted KTHT a construction permit to 
change frequency to 790 kc and to increase power to 5000 ! 
watts daytime, 1000 watts nighttime, using a directional 
antenna at night. This construction permit would permit 
KTHT to increase its daytime service to the Houston metro¬ 
politan area and contiguous areas by about 548,000 persons, 
more than doubling the number served on 1230 kc, and by 
24,000 square miles, enlarging its presently licensed service 
area six and one-half times; its nighttime service would be 
increased by about 128,000 persons and 121 square miles, 

30 per cent and 22 per cent gains respectively. (App. 17). 
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The grant would create no interference to existing or pr 
posed stations. (App. 17). 

On July 3, 1947, KTHT filed an application for modificla- 
tion of its construction permit to increase nighttime pow^r 
to 5000 watts, to change transmitter location, and to install 
different antenna arrays for both night and day operation. 
(App. 13-14). This application was granted without hearing 
and without written notice to appellant by a Board of the 
Commission on August 21,1947, despite the fact that the pro¬ 
posed operation afforded objectionable interference (here¬ 
inafter described) to the protected contour of appellant’s 
station within its established service area, thereby causing 
the loss of a large portion of KECA’s nighttime service area 
listeners. 

On September 11, 1947, within the period prescribed ty 
Section 405 of the Communications Act of 1934, as amended, 
appellant filed with the Commission an application for re¬ 
hearing (entitled Petition for Review and Reconsideratiqn 
of Board Action) of the aforesaid order of August 21,1947. 
(App. 16). The petition was supported by the affidavit <\f 
a qualified radio engineer, which showed that the operation 
of KTHT as proposed increased the nighttime limitation of 
KECA from 1.83 mv/m to 2.46 mv/m and caused a loss to 
KECA of approximately one-fourth (23%) of its service 
area and a population of 153,644. (App. 45). The inter¬ 
ference falls within the immediate Los Angeles area. 
(App. 43). 

In the petition, appellant also showed that KECA is on|e 
of five key stations owned by American Broadcasting Com¬ 
pany, Inc., and serves as the principal originating point ojf 
national feature broadcasts during the prime evening hour^. 
Because of the high caliber and distinctive quality of its pro¬ 
grams, both local and national, and its key position in ABC’s 
national operation, appellant alleged that KECA has d 
veloped a large audience, many of whom reside in areas si 
uated within the presently protected 1.83 mv/m nigh 
time contour. Appellant further alleged that the prograiji 
needs of its audience, as well as the continued successful 
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operation of the network, require that its present service 
area be protected. 

In its petition appellant admitted that interference was 
not caused within its normally protected 2.5 mv/m contour, 
(Annex II, p. 17), but alleged that its present service 
area nevertheless should be protected in the public interest 
as it comes within that provision of the Commission’s Stan¬ 
dards of Good Engineering Practice Concerning Standard 
Broadcast Stations (p. 3) which reads as follows: 

“When it is shown that primary service is rendered by 
any of the above classes of stations, beyond the nor¬ 
mally protected contour, and when primary service 
to approximately 90 percent of the population (popu¬ 
lation served with adequate signal) of the area between 
the normally protected contour and the contour to 
which such station actually serves, is not supplied by 
any other station or stations carrying the same gen¬ 
eral program service, the contour to which protection 
may be afforded in such cases will be determined from 
the individual merits of the case under consideration. * 9 

In support, the petition alleged and showed that no other j 
station serving the interference area carries the same gen¬ 
eral program service or network programs carried by 
KECA. (App. 20-39). By way of comparison, it was also i 
shown that eight other stations, at least one of which has 
the same network affiliation as KTHT, serve all or part of 
the area gained by the proposed operation of KTHT. 
(App. 46). The petition also alleged and showed that peti- i 
tioner was entitled to hearing before the application of 
KTHT could be granted. 

In the petition, appellant requested (1) that the Commis¬ 
sion issue a further order, modifying its order of August 
21, 1947, granting the KTHT application, and directing 
KTHT within 60 days to file an application for modification 
of construction permit to provide adequate protection to 
the present interference-free nighttime service contour of 
KECA, or (2) that the Commission (a) set aside the grant 
of the application of KTHT, (b) designate it for hearing, (c) 
make KECA a party to the hearing, and (d) include an 




issue to determine whether KTHT could operate with the 
same power and employ a directional antenna such a[s 
would afford protection to the present KECA service area 
and to the present service areas of all other stations, (3) 
that the Commission suspend its order of August 21, 194 y, 
until final decision is reached in the matter, and (4) that th^ 
Commission grant KECA such further relief as it deemed 
just and proper. 

In a supplemental petition, filed on September 23, 194^, 
appellant presented a revised directional antenna system 
with accompanying data which appellant alleged would 
serve substantially the same areas and populations as would 
be served by the antenna system proposed by KTHT. 
(App. 47-54). There would be a slight decrease in the 
nighttime area (1,190 square miles as compared with 1,24$ 
square miles) and a slight increase in the nighttime popu¬ 
lation (579,357 persons as compared with 574,064 persons)l 
(App. 47). The revised antenna system would proteci; 
the present service area of KECA and the service areas 
of all existing or proposed stations. (App. 48). 

On September 29, 1947, KTHT filed an opposition tc| 
appellant’s petition for reconsideration and on January 8 
1948 (announced January 9,1948), the Commission adopted 
a memorandum opinion and order denying appellant’^ 
petition. (App. 55-68). 

The appellant filed with this Court its Notice of Appeal 
and Statement of Reasons Therefor on January 29, 1948. 
(Tr. 1). 

in. 

STATUTE INVOLVED. 

The Statute involved is the Communications Act of 1934, 
as amended. Pertinent provisions thereof, as well as of 
the Commission’s Rules and Regulations and the Standards 
of Good Engineering Practice Concerning Standard Broad¬ 
cast Stations, are set forth in the annexes attached hereto. 
(Annexes I and II). 
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IV. 

STATEMENT OF POINTS. 

1. The Commission’s orders granting the KTHT applica¬ 
tion and denying appellant’s petition for reconsideration 
are erroneous, contrary to law, and void in that they result 
in a substantial modification of appellant’s license to op¬ 
erate radio station KECA and in real, destructive, and ruin¬ 
ous interference to a very substantial portion of the service 
area of KECA without notice in writing to appellant or 
affording appellant an opportunity to be heard, as required 
by the Fifth Amendment to the Constitution of the United 
States and Sections 312(b), 303(f), 303(h) and 309(a) of 
the Communications Act of 1934, as amended. The Com¬ 
mission was without power to grant the KTHT application, 
except after a hearing upon issues clearly defined and after 
affording appellant an opportunity to participate fully in 
such hearing. 

2. The orders appealed from are the result of errone¬ 
ous, arbitrary and capricious action in that they fail to 
give effect to the Commission’s Rules and Standards. 

3. The orders complained of are not in the public interest, 
convenience and necessity, as they result in substantial and 
destructive interference within the interference-free serv¬ 
ice area of appellant’s station KECA, and deprive a large 
and substantial number of listeners relying on KECA serv- 
ine of such service. 

4. The result reached is violative of Sections 303(g) and 
307(b) of the Act in that KTHT is not required to make 
more effective use of radio in the public interest by the 
use of a directional antenna system which will protect the 
present service area of KECA and all other stations and 
which will permit KTHT to serve substantially the same 
area and population as served under the antenna system 
it proposes. 


SUMMARY OP ARGUMENT. 


Appellant contends that the Commission erred both ^n 
the result it has reached and the manner in which it reached 
that result. 

1 . 

Appellant, as a licensee under the Communications Acjt, 
has a substantial and appealable interest in any actioji’ 
taken by the Federal Communications Commission on anjy 
application that would cause objectionable interference 
within its established service area. Appellant’s license 
conferred upon it private as well as public interests which 
cannot be taken away, in whole or in part, without due 
process of law, which guarantees opportunity to be hearil 
before injury is suffered. 


The Commission was without powder to grant any applica ¬ 
tion which adversely affected appellant’s established service 
area except after hearing upon issues clearly defined anc 
after affording appellant an opportunity to participate 
fully in such hearing. 

i 

3. | 

Without written notice to appellant and without affording 
it an opportunity to be heard, the Commission granted the 
application of KTHT for a change in facilities despite the 
fact that the proposed operation afforded objectionable 
interference to the protected contour of appellant’s station 
within its established interference-free service area. The 
interference resulted in a reduction of approximately one-! 
fourth of appellant’s service area and the loss of a popula¬ 
tion of more than 150,000 residing in that area. Such reduc- j 
tion clearly constitutes in fact and in substance a modifica¬ 
tion of KECA’s license which, when accomplished without! 
hearing, is contrary to Sections 312(b), 303(f), 303(h) and 
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309(a) of the Act, and void. Any other view would ignore 
realities and give regard to form rather than substance. 

4. 

Appellant’s license was none the less modified because 
the interference was to its interference-free contour rather 
than its normally-protected contour. That portion of appel¬ 
lant’s service area which is beyond its normally protected 
contour is as much a part of its service area as that within 
its normally-protected contour, since the two areas adjoin 
and are both part of the Los Angeles area. The population 
residing between the tw r o contours receives a signal rang¬ 
ing from 1.83 mv/m to 2.46 mv/m, which is considerably 
stronger than the minimum signal defined by the Standards 
of Good Engineering Practice as adequate for providing 
service. The fact is that the listeners within KECA’s in¬ 
terference-free contour are as intimately connected with 
KECA and its program service and, proportionately, as 
important to its business as those within what is arbitrarily 
defined as the normally protected contour. The loss to 
KECA would be no greater if the same amount of area and 
population were interfered with within its normally pro¬ 
tected contour. 

5. 

The Commission’s Standards provide that a station’s 
interference-free contour can be its protected contour when 
approximately 90% of the population residing between the 
normally-protected contour and the interference-free con¬ 
tour does not receive the same general program service 
from any other station serving the area. In its petition 
for reconsideration, appellant alleged and showed prima 
facie that it was entitled to that protection. In failing to 
afford appellant the opportunity to prove its case at hear¬ 
ing, and in deciding ex parte that appellant was not entitled 
to the protection of the Standards, the Commission acted 
erroneously, arbitrarily, capriciously and contrary to law. 
Further, even if the Standards did not contain a provision 
affording protection to established service areas that fall 
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beyond normally protected contours, the due process clause 
of the Fifth Amendment and the Communications j^ct 
would nevertheless require that the procedural safeguards 
of due process be afforded. 

6 . i 

The Commission’s orders authorizing the operation^of 
KTHT are contrary to the law and erroneous because they 
violate the Commission’s Rules and Standards which pro¬ 
vide that an applicant for a new station or change in fa¬ 
cilities must make a satisfactory showing that objectionable 
interference will not be caused to existing stations. (No 
such showing was made by KTHT and the Commissi|on 
was powerless to grant KTHT’s application without afford¬ 
ing appellant an opportunity to show at hearing that it! is 
entitled to the protection afforded by the Commissioiji’s 
Rules with respect t$> objectionable interference. 

7. 

As part of the relief requested in its petition for recon¬ 
sideration, appellant asked the Commission to require 
KTHT to operate with a revised directional antenna wdiicli 
w’ould protect appellant and all other stations. In sup¬ 
port of the request, apxiellant submitted a revised directional 
pattern for KTHT which w r ould permit it to serve substan¬ 
tially the same area and populations it -would serve with the 
directional antenna proposed in its application, without 
affording interference to KECA or other stations. In 
refusing appellant an opportunity to show’ at hearing that 
the public interest requires the use of such revised direc¬ 


tional antenna, the Commission violated Sections 303( 


<? 


) 


and 307(b) of the Act, w’hich direct the Commission [to 
make the most effective use possible of radio in the public 
interest. There is no doubt that the public interest would 
be better served by authorizing a new proposed facility 
which would not interfere with the service of other stations 
in preference to one that would interfere with an existing 
service when the two proposals are otherwise substantially 
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equal. The effect of granting KTHT’s application in this 
case was to deprive KECA of a service population of 
153,644 as compared with a gain of 128,642 obtained by 
KTHT. The Commission’s action in refusing to consider 
appellant’s alternative proposal for KTHT was purely 
arbitrary and capricious and contrary to law when it would 
have permitted KTHT to serve a population gain of 133,935 
without depriving KECA or any other station of any 
listeners whatsoever. 

VI. 

ARGUMENT. 

A. The Orders Granting the KTHT Application are Con¬ 
trary to Law and Void Because They Were Made With¬ 
out Affording Appellant Opportunity to be Heard as 
Required by the Due Process Clause of the Fifth Amend¬ 
ment and the Communications Act. 

(1) A broadcasting license confers private as well as public 
interests which cannot be taken away, in whole or in 
Part, without due process of law which guarantees op¬ 
portunity to be heard before injury is suffered. 

Appellant showed in its petition for reconsideration that 
there would be objectionable interference within its estab¬ 
lished service area from the operation of KTHT. It is 
clear that the service of an existing broadcast station and 
the investment therein may not be impaired or destroyed 
through the grant, extension or modification of the facilities 
of other applicants or licensees without a hearing before 
the Commission on the question whether the public interest, 
convenience, and necessity will be served by such injury or 
destruction. In a concurring Opinion in National Broad¬ 
casting Company, Inc. v. Federal Communications Commis¬ 
sion , 76 App. D. C. 238, 132 F(2d) 545 (affirmed 319 U. S. 
239), Justice Stephens stated the following controlling 
principles: 

“Even if the Communications Act were doubtful in 
its recognition of the existence of rights in licensees 
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and in its provision for hearings upon the question 
whether the public interest requires the reduction or 
destruction of such rights, I think it would be the duty 
of the courts to construe the Act as recognizing sikch 
rights and providing for such hearings—and this for 
two reasons. First, in the absence of indubitably 
clear language requiring such a conclusion, it would 
be unthinkable to conclude that the Congress wohld 
provide for the granting of station licenses for radio 
broadcasting contemplating, in connection with oper¬ 
ating a station, investment in building space and equip¬ 
ment, the hiring of talent, the contracting for advertis¬ 
ing, and the employment of labor, but at the same tilme 
fail to recognize that by whatever technical name tliey 
might be called, whether property rights or license 
rights, interests would arise, in the persons to whjmi 
licenses were granted, which should as a matter of 
fair play not be impaired or destroyed by the Ccim- 
munications Commission without a hearing upon the 
question whether the public interest would be served 
by their impairment or destruction. Right to a hear¬ 
ing before injury by the government in the puljlic 
interest is one of the fundamental decencies guaranteed 
by democratic institutions. It is the safeguard of "he 
Anglo-American legal system against arbitrary or ca¬ 
pricious action by public authorities. No purpose 
should be attributed to Congress to deny such a right. 
Second, to construe doubtful language of Congress as 
permitting the impairment or destruction of a licensee’s 
interests without a hearing would be to invalidate, un¬ 
der the due process clause of the Fifth Amendment, 
the action of Congress. That that clause protects 
against the arbitrary impairment or destruction of 
substantial rights even though they are limited by :he 
public interest, is not open to doubt. Cf. Northern 
Cedar Co. v. French, 1924,131 Wash. 394. 230 P. 83]T.” 
(pp. 563-565.) 

The right to be heard before injury also is supported by 
the decision in Ashbacker Radio Corporation v. Federal 
Communications Commission, 326 U. S. 327, 332, where 
the Court said: 

“The Commission for specific reasons . .’. may also 
modify a station license . . . But in all those instances, 
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the licensee is given an opportunity to be heard before 
final action can be taken. ” 

See also, Federal Radio Commission v. Nelson Brothers 
Bond and Mortgage Company, 289 U. S. 266, which involved 
a reallocation of radio frequencies. The court held therein 
that the ‘ * equities of existing stations undoubtedly demand 
consideration’ 7 (p. 285). 

A leading case concerning the equities of existing licensees 
is Yankee Network, Inc. v. Federal Communications Com¬ 
mission, 71 App. D. C. 11,107 F. (2d) 212. In that case the 
court said: 

“A radio broadcast station is valueless without a 
license to operate it. It is equally apparent that the 
granting of a license by the Commission creates a 
highly valuable property right, which, while limited 
in character, nevertheless provides the basis upon 
which large investments of capital are made and large 
commercial enterprises are conducted. As it is the 
purpose of the Act to secure the use of the channels of 
radio communication by private licensees under a 
competitive system, those licensees must be protected 
in that use, not merely from unlicensed stations and 
unlicensed operators, but from improper activities of 
licensed stations and operators and from arbitrary 
action by the Commission, itself, in the exercise of its 
regulatory power.” (p. 217) 

The rights and equities of existing licensees also were 
reviewed in Chicago Federation of Labor v. Federal Radio 
Commission, 59 App. D. C. 333, 41 F. (2d) 422. The court 
said therein: 

“It is not consistent with true public convenience, 
interest, .or necessity, that meritorious stations should 
be deprived of broadcasting privileges when once 
granted to them, which they have at great cost pre¬ 
pared themselves to exercise, unless clear and sound 
reasons of public policy demand such action. The 
cause of independent broadcasting in general would 
be seriously endangered and public interests corre¬ 
spondingly prejudiced, if the licenses of established 
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stations should arbitrarily be withdrawn from them, 
and appropriated to the use of other stations.” (p. |I2) 

In Journal Company v. Federal Radio Co-mmission, 60 
App. D. C. 92, 48 F.(2d) 461, the court held that the Com¬ 
mission erred in increasing the power of another station 
and shifting other stations without giving an opportunity 
to be heard to the owner of an existing station on the 
same frequency. In its discussion of the case, the Cojirt 
stated: 

i 

“The installation and maintenance of broadcast sta¬ 
tions involve a very considerable expense. Wher4 a 
broadcast station has been constructed and maintained 
in good faith, it is in the interests of the public a|nd 
common justice to the owner of the station that its 
status should not be injuriously affected except for 
compelling reasons . . . unless such a policy is main¬ 
tained, the public will not receive the character of serv¬ 
ice which we are convinced the Radio Act was intended 
to insure. No station that has been operated in good 
faith should be subjected to a change of frequency or 
power or in reduction of its normal and established , 
service area except for compelling reasons .” (p. 463) 
(italics supplied). 

In National Broadcasting Company , Inc. v. Federal Com¬ 
munications Commission, 76 App. D. C. 238,132 F.(2d) 545, 
in considering the right of an existing licensee to a hearin 
the Court said: 


S? 


“Whatever its proper label, ‘qualified right,’ ‘privi¬ 
lege/ ‘status,’ ‘licensee,’ appellant acquired something 
of value by virtue of its license and the statute. T|ie 
label is not important. The fact that appellant h^s 
fulfilled statutory conditions and has received statutory 
advantages, status and protection is important . .| . 
That it may be deprived of these and that the Corp- 
mission has discretion to take them away, wholly or 
in part, do not mean that it can do so in an unfair 
manner or without hearing. The protections of pro¬ 
cedural’ due-process do not disappear because the af¬ 
fected is not a full-grown vested substantive right lihj:e 
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that in one’s castle at the common law. Procedural 
due process protects them against this and does so 
notwithstanding the broad rule-making power and dis¬ 
cretion given the Commission concerning the manner 
of conducting its business.” (pp. 242-3) 

In its most recent decision involving the rights of 
existing licensees, this Court, in L. B. Wilson, Inc. v. Fed¬ 
eral Communications Commission (No. 9434, decided April 
12, 1948), again reaffirmed its earlier holdings: 

“That private as well as public interests are recognized 
by the Act is not to be doubted. While a station license 
does not under the Act confer an unlimited or inde¬ 
feasible property right ( Commission v. Sanders Radio 
Station, 309 U. S. 470 (1940))—the right is limited in 
time and quality by the terms of the license and is 
subject to suspension, modification or revocation in the 
public interest—nevertheless the right under a license 
for a definite term to conduct a broadcasting business 
requiring—as it does—substantial investment is more 
than a mere privilege or gratuity. A broadcasting 
license is a thing of value to the person to whom it is 
issued and a business conducted under it may be the 
subject of injury. We set forth in the margin quota¬ 
tions from decisions of the Supreme Court which 
support these statements and also provisions of the 
Communications Act itself which recognize that a 
broadcasting license confers a private right, although 
a limited and defeasible one.” (p. 4) 

Among the decisions of the Supreme Court referred to in 
the Wilson case, supra, are Federal Communications Com¬ 
mission v. Pottsville Broadcasting Co., 309 U. S. 134, where¬ 
in the Supreme Court recognizes at various points in its 
opinion the existence of a private right or interest in a 
station licensee while its license is outstanding. The Court 
states (referring to Sections 307(d) and 301 of the statute): 

“No license was to be construed to create any right, 
beyond the terms, conditions, and periods of the license. 
. . . Necessarily, therefore, the subordinate questions 
of procedure in ascertaining the public interest, when 
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the Commission’s licensing authority is invoked—the 
scope of the inquiry, whether applications should!be 
heard contemporaneously or successively, whether 
parties should be allowed to intervene in one another’s 
proceedings, and similar questions—were explicitly 
and by implication left to the Commission’s own de¬ 
vising, so long, of course, as it observes the basic 
requirements designed, for the protection of private, ax 
well as public interest . . . Thus, it is highly significant 
that although investment in broadcasting stations may 
be large, a license may not be issued for more than th^-ee 
years ..(pp. 137-8) (Italics supplied) 

See, also, Sheridan-Wyoming Coal Co. v. Krug (United 
States Court of Appeals for the District of Columbia, de¬ 
cided March 29, 1948), wherein radio broadcasting licenses 
are described as “special interests, amounting to property 
rights, created by statute or valid regulations ...” (Italics 
supplied) 

The many decisions of the Supreme Court and of this 
Court clearly establish, therefore, that the service of an 
existing licensee and the investment therein may not be 
impaired or destroyed by Commission action without the 
safeguards of procedural due process. As other sections 
of this brief show, those safeguards were not supplied in 
this case. 

„ i 

(2) The Co mmis sion’s action violates Section 312(b) of 

the act. 

To grant an application which would create objection¬ 
able interference within the established service area of 
KECA was in fact and in substance to modify KEC^’s 
license. 

Section 312(b) of the Communications Act provides that: 

“Any station license . . . may be modified by the 
Commission ... if in the judgment of the Commission 
such action will promote the public interest, con¬ 
venience and necessity . . . Provided, however, That 
no such order of modification shall become final until 
the holder of such outstanding license . . . shall have 
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been notified in writing of the proposed action and the 
grounds or reasons therefor and shall have been given 
reasonable opportunity to show cause why such an 
order of modification should not issue.” 

This provision was interpreted by the Supreme Court as 
entitling an existing licensee to a hearing before being 
subjected to objectionable interference in Federal Com¬ 
munications Commission v. National Broadcasting Com¬ 
pany, Inc. ( KOA ), et al., 319 U. S. 329. That case involved 
the grant of an application which would create interfer¬ 
ence on the channel assigned to an existing station without 
affording such existing station an opportunity to be heard. 
The Supreme Court ruled that modification (within the 
meaning of that word as used in the section quoted) of an 
outstanding license may occur not only directly, by virtue 
of literal change of its terms, but also indirectly, through 
extension to another station of broadcasting facilities which 
will cause interference to the outstanding station within 
its established and protected service areas; and the Court 
further ruled that the hearing provided for in the section is 
required in respect of such indirect modification of an 
outstanding license as well as in respect of direct modi¬ 
fication thereof. In upholding the right of an existing licen¬ 
see to be heard, the Court said: 

“We can accord no other meaning to the language of 
the proviso which requires that the holder of the license 
which is to be modified must have notice in writing of 
the proposed action and the grounds therefor and must 
be given a reasonable opportunity to show cause why 
an order of modification should not issue ... A licensee 
cannot show cause unless it is afforded opportunity to 
participate in the hearing, to offer evidence, and to ex¬ 
ercise the other rights of a party.” (pp. 245-246) 

This same view was also taken by this Court when the 
KOA case was before it on review prior to being considered 
by the Supreme Court. In National Broadcasting Com¬ 
pany, Inc., v. Federal Communications Commission, 76 App. 
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D. C. 238,123 F. (2d) 545, then Associate Justice Stephens, 
in a concurring opinion, said: 

“I am aware that the provisions in the Communica¬ 
tions Act for hearings speak in terms of licenses and 
rights which are undergoing alteration, suspension or 
revocation through direct action of the Commission 
thereon, and not in terms of the rights of existing li¬ 
censees—such as those of the appellant—which will (be 
impaired by the direct action of the Commission in ejx- 
tending the facilities of another licensee. But, I thijik 
that by clear implication, the safeguards of the Ajct 
operate for the benefit of such a licensee as the appel¬ 
lant. For it cannot be doubted that the modification*— 
in the instant case the extension of facilities—of one 
license right may have the consequence of impairing, 
or even of destroying; the business of another licensee; 
this in practical effect is a modification or revocation 
of his license. A contrary view would regard form 
rather than substance.” (p. 257) (Italics supplied) 

As heretofore shown, the grant of KTHT’s application 
resulted in a loss to KECA of 23% of its service area aiid 
a population of 153,644 within that area. It is true th^t 
there was no change in the letter of KECA’s license; the 
license continued to read literally the same after the orddr 
as before. But Section 312(b) applies to more than changes 
in the letter of licenses. It applies to substance rather tha|n 
form. The inescapable fact is that KECA’s license has beejn 
modified and that its business has been impaired. Evei|y 
consideration of private justice, as well as considerations 
of public interest, require that this not be accomplished 
without affording appellant an opportunity to show at 
hearing that its established service area should be pro¬ 
tected and that the needs of its listeners, as well as of its 
business, should not be disregarded. 

Appellant’s license has been none the less modified by 
the fact that the interference is to its interference-free con¬ 
tour, rather than to its normally protected contour. Ajs 
hereinafter shown, the Commission’s Rules recognize th^t 
a station’s interference-free contour can be its protected 
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contour, further, that due process requires that the li¬ 
censee be afforded a hearing before it can be subjected 
to objectionable interference within that contour. But 
even if the Rules did not so provide, Section 312(b) would 
afford the same protection, since the established service 
area of a station, computed according to the procedures es¬ 
tablished by the Commission’s Rules and Standards, must 
certainly be considered as much a part of that station’s li¬ 
cense as its frequency, power, hours of operation, classifi¬ 
cation, equipment, etc. Any other view would ignore 
realities. 

(3) The Commission’s action violates Section 303(f) of 

the Act. 

Section 303(f) of the Act provides: 

“The Commission . . . shall (f) make such regula¬ 
tions not inconsistent with the law as it may deem 
necessary to prevent interference between stations .. . 
provided, however, that changes in the frequencies, au¬ 
thorized power, or in the times of operation of any 
station shall not be made without the consent of the 
station licensee unless, after a public hearing... ” 

In enacting Section 303(f), Congress clearly intended that 
the Commission should take steps prohibiting any inter¬ 
ference whereby one broadcast station could prevent another 
operating in the public interest from being heard by a sub¬ 
stantial group of its listeners—at least, that this could not 
be done without there first being a hearing to determine 
whether or not the public interest gains involved in author¬ 
izing the new service override the public interest losses 
caused by the interference to the existing operation. Under 
this Section, KECA and the public interest are entitled to 
protection from objectionable interference or at least to 
the right to show at hearing that it should not be allowed. 
Any other interpretation would be contrary to the spirit of 
the Act. This is particularly true where, as here, appellant 
has shown that the proposed station providing the inter- 
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ference, can operate with a revised directional antenna 
which will permit it to serve substantially the same area 4nd 
population as it proposes to serve under its suggested 
array, without adversely affecting any other service. 
(App. 47-54). 

The above interpretation of Section 303(f) is sustained 
by this Court’s decision in National Broadcasting Com¬ 
pany v. Federal Communications Commission, 76 App. D. C. 
238,132 F. (2d)545. There, the Court, after considering the 
relationship between Sections 303(f), 309(a) and 321(b), 
stated as follows: 

! 

“In my judgment therefore Section 303(f) cannot be 
given the narrow construction, merely duplicating :he 
function and purpose of Section 312(b), for which the 
Commission and WHDH contend. In addition to its 
obvious injustice, contradiction of the statute’s gen¬ 
eral hearing policy, failure to take account of the dif¬ 
ferences of the two sections in language, subject matter 
and character of the controversies dealt with, the 
Commission’s view refuses to recognize that the f^ct 
of interference rather than mere literal change in jhe 
terms of a license is what causes harm and chaos to 
stations affected, to the industry and to the public.” f.. 
“The principal concern of the section is interference, 
and the limitations of the proviso, including the re¬ 
quirement of hearing, relate to matters most likely! to 
cause and most directly related to interference. . j. . 
Section 303(f) deals with subject matter which neces¬ 
sarily involves at least two private parties in addition 
to the Commission, with the principal occasion for 
difference and dispute between or among them, namely, 
interference, and with the chief causes of this.” (p. 2-48) 

The hearing contemplated by Section 303(f) embraces jhe 

“essential minima for fair hearing [which] would 
seem to include a reasonable opportunity to present 
evidence concerning disputed issues of fact and argu¬ 
ment upon issues of law affecting the party tendering 
them, and to do both as a party to the proceeding, ijiot 
merely in the character of one present on sufferance 
or favor. ’ ’ 

National Broadcasting Co. v. Federal Communications 
Commission, supra. 
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The Commission’s order granting the KTHT application 
also violated another portion of Section 303(f) in that the 
order accomplished what amounts in substance to a change 
“in the frequencies, authorized power, or in the time of 
operation” of appellant. This change was made without 
the public hearing required by Section 303(f). All of the 
arguments made with respect to Section 312(b) hold with 
equal force here. In any reasonable and realistic under¬ 
standing of the terms, the KTHT grant resulted in a change 
in the frequency, authorized power or times of operation of 
appellant’s station. To attribute a more narrow interpre¬ 
tation of the language used is to accomplish an unrealistic 
result—affording a broadcaster the protection of due pro¬ 
cess with respect to changes in the literal details of his 
license, while ignoring the vital considerations of interfer¬ 
ence to his service area. Such a construction, this Court 
has said: 

“. . . would create the incongruous situation that an 
applicant for a license and a licensee facing literal 
‘modification’ would be entitled by the terms of the 
Act to hearing before adverse action, but a licensee 
equally or more seriously ‘affected’ by the granting of 
another’s application or changing another’s license 
favorably would have no right to be heard except in the 
Commission’s discretion. Logically this would be 
true, notwithstanding the interference thus created 
might blot out the ‘affected’ station’s operations.” 
National Broadcasting Co. v. Federal Communications 
Commission, 76 App. D. C. 238,132 F. (2d) 545, 547. 

(4) The Commission’s action violates Section 303(h) 

of the Act. 

Section 303(h) of the Act provides that: 

“ . . . The Commission from time to time, as public 
convenience, interest, or necessity requires, shall—. . . 
(h) Have authority to establish areas or zones to be 
served by any station.” 

Subsection (h) is part of the section which defines the 
powers and duties of the Commission. Other subsections 
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direct the Commission to “classify radio stationsj” 
[303(a)]; to “prescribe the nature of the services to be ren¬ 
dered by each class of licensed stations, and each station 
within any class’’ [303(b) ]; to “assign bands of frequencies 
to the various classes of stations, and assign frequencies fclr 
each individual station and determine the power which eacp 
station shall use and the time during which it may operate f ’ 
[303(c)]; to “determine the location of classes of stationjs 
or of individual stations” [303(d)]; to “make such regula¬ 
tions not inconsistent with law as it may deem necessary tp 
prevent interference between stations ...” [303(f)]; and to 
“have authority to make special regulations applicable tf> 
radio stations engaged in chain broadcasting” [303(i)]|. 
Similar to subsection (f), referred to in the KOA cas^, 
supra, subsection (h) should not be given an interpretation 
which would merely duplicate the function and purpose 
of other portions of the Act or render its inclusion meaning^ 
less. It has a clear, specific and distinct purpose, i. e., to au^ 
thorize and direct the Commission to define, as it has in 
the case of KECA and in the case of all other stations it 
has authorized, the areas or zones to be served by thosi 
stations, considered individually and distinct from the norL 
mal service area of all stations of its same class. 

Station KECA has been operating with 5000 watts oii 
790 kc since 1941. During that period, it has provide^ 
nighttime service to the area or zone included within it^ 
1.83 mv/m contour which, under the method of computing 
established by the Commission’s Standards, is the contour 
to which it provides an interference-free signal. This was 
the area or zone shown in its application for construction 
permit and the area or zone authorized in the granting of 
its license in 1941, and in subsequent renewals of license 
granted since that time. For the Commission now to re¬ 
duce that established area or zone without affording KECA 
the opportunity to be heard violates the Communications 
Act and deprives KECA of its property rights, as well as the 
right to continue to serve its established area or zone in the 
absence of a determination by the Commission, after hear¬ 
ing, that the reduction is required in the public interest. 
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(5) Equal application of the Act as to applicants and 
existing licensees requires a hearing before KTHT’s 
application can be granted. 

Under Section 309(a) of the Act, KTHT’s application ' 
could not be denied, either because of interference caused 
to KECA, or for other reasons, without affording KECA an 
opportunity to be heard. Section 309(a) provides: 

“If upon examination of any application for a station 
license or for the renewal or modification of a station 
license the Commission shall determine that public in¬ 
terest, convenience, or necessity would be served by the 
granting thereof, it shall authorize the issuance, re¬ 
newal, or modification thereof in accordance with , 
said finding. In the event the Commission upon exami¬ 
nation of any such application does not reach such de¬ 
cision with respect thereto, it shall notify the applicant 
thereof, shall fix and give notice of a time and place 
for hearing thereon, and shall afford such applicant 
an opportunity to be heard under such rules and regu¬ 
lations as it may prescribe.” 

Because of this provision, the Commission cannot de- I 
cide, without according a hearing to an applicant for new 
facilities, that its proposed operation will constitute ob¬ 
jectionable interference to an existing station and thereby 
indirectly modify the outstanding license, and that public 
interest does not require this and that, therefore, the ap- 1 
plication for new facilities must be rejected. This being 
true, the Act will apply unequally unless it is construed also ! 
to provide that the Commission cannot decide, without a ' 
hearing accorded to an outstanding station licensee, that the 
operation of the new station will not constitute objection- > 
able interference and will not thereby indirectly modify the 
license for that station and that, therefore, the application 
for the new facility may be granted, in the public interest, , 
without reference to its effect upon the existing station. 

In the Wilson case, supra , this necessary interpretation 
of the Act was recognized as the only alternative to unequal 
operation thereunder. The Court said: 
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“To construe the Communications Act as not accord¬ 
ing an outstanding licensee a hearing on the issfue 
whether or not extension of facilities to another station 
will indirectly modify the outstanding license through 
objectionable interference within its protected contcjur 
would result in unequal treatment of outstanding licen¬ 
sees as compared with applicants for new facilities.’’ 
(p. 7). 

In sum, because the Commission could not lawfully <le- 
cide without hearing that the KTHT application must be 
denied because of objectionable interference to KECA 
within its interference-free contour (Cf. the Commissiop’s 
Order In re Application of Rochester Broadcasting Com¬ 
pany, Docket No. 7876, infra, pp. 25-28), it necessarily fal¬ 
lows as a matter of equal application of the Act that tbe 
Commission could not lawfully decide that the KTHT ap¬ 
plication should be granted without affording KECA I a 
hearing. 

B. The Orders Appealed from Are the Result of Err one out, 
Arbitrary and Capricious Action in That They Fail to 
Give Effect to the Commission’s Rules and Standards. 

It is clear from the preceding discussion that appellant 
is entitled to a hearing under the Fifth Amendment to tile 
Constitution and the Communications Act before its exist¬ 
ing service area can be subjected to objectionable interfer¬ 
ence. It is also clear that the Commission’s Rules apd 
Regulations recognize that the interference-free contoiir 
of a station can be its protected contour when the station 
serves beyond its normally protected contour. The Com¬ 
mission’s Standards of Good Engineering Practice provide: 

“When it is shown that primary service is rendered b|y 
any of the above classes of stations, beyond the nor¬ 
mally protected contour, and when primary service fo 
approximately 90 percent of the population (popula¬ 
tion served with adequate signal) of the area betweep 
the normally protected contour and the contour tp 
which such station actually serves, is not supplied by 
any other station or stations carrying the same gen- 
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eral program service, the contour to which protection 
may be afforded in such cases will be determined from 
the individual merits of the case under consideration. ’ ’ 
(Annex II, p. 35). 

It was, in part, on the basis of the above-quoted pro¬ 
vision that appellant founded its petition for reconsidera¬ 
tion of the Commission’s action in granting KTHT’s appli¬ 
cation without affording appellant an opportunity to be 
heard. Therein, appellant requested a hearing and stated 
that it would show at such hearing that no other station 
serving the interference area “carries the same general 
program service or network programs carried by KECA” 
(App. 20), and that it had designed a revised directional 
antenna for KTHT which would permit it to serve substan¬ 
tially the same areas and populations served under its 
present directional antenna, but without providing inter¬ 
ference to KECA or any other station. In order to act 
properly on petitioner’s request for relief, it was necessary 
for the Commission to make the following determinations: 

(1) Whether the other stations providing service to the 
interference area provided a service which could be classi¬ 
fied as “the same general program service” as that pro¬ 
vided by KECA. 

(2) Whether it was in the public interest, convenience 
and necessity to grant KTHT’s application at the expense 
of the interference caused to KECA’s listeners and whether 
the public and private considerations involved supported a 
grant of the KTHT application. 

(3) Whether it would be more in the public interest, con¬ 
venience and necessity for KTHT to operate with the re¬ 
vised directional antenna system proposed for it by peti¬ 
tioner, than with that which would provide interference to 
KECA. 

It is apparent that each of the above determinations re¬ 
quired what the Court has referred to in the Wilson case, 
supra, as the need for the “Commission’s expertise” and 
that “for the determination of each of these issues the Com- 
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mission is equally in need of the presentation of evidence 
and argument” (p. 7). Clearly, due process required th^t 
the determinations not be made without affording petitioner 
an opportunity to be heard. Clearly also, the Commission 
could not lawfully decide ex parte, as it did, that the peti¬ 
tioner’s program service was not entitled to protection in 
the public interest from objectionable interference under 
the Communications Act and the Rules and Standards. A[s 
this Court has said in Wilson, supra : 

“The (Communications) Act should . . ., in order 
that it may be brought into harmony with the Constitu¬ 
tion be construed to contemplate a hearing before de¬ 
cision by the Commission on the issue stated. As has 
been said above, a broadcasting license confers a prop¬ 
erty right on its owner, although a limited and de¬ 
feasible one. The impairment of such a right by the 
granting of conflicting facilities to another station is, 
therefore, pro tanto a deprivation of property. The 
due process clause of the Fifth Amendment provides 
that no person shall be deprived of life, liberty <}r 
property without due process of law. An essential 
element of due process is an opportunity to be heai(d 
before the reaching of a judgment. By due process <ff 
law is meant ‘a law, which hears before it condemns; 
which proceeds upon inquiry, and renders judgment 
only after trial.’ Dartmouth College v. Woodward, 4 
Wheat, 519, 581 (U. S. 1819) (Webster’s argument), 
(pp. 9-10)” 

The dangers inherent in such ex parte determination, and 
the conflicting decisions that are reached when the Commis¬ 
sion attempts to decide such questions without the fact de¬ 
termining aids of hearing and argument, are well illus¬ 
trated by comparison of the Commission’s action in the 
instant case with that involving an application for a nbw 
station in Rochester, Minnesota. In the Rochester case, 
Station WHA, Madison, Wisconsin, which, like KECA pro¬ 
vides service beyond its normally protected contour, rje- 
quested the Commission to reconsider and set aside a grajnt 
made to the Rochester applicant because it provided intbr- 
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ference within WHA’s interference-free contour and be¬ 
cause, according to WHA’s allegations, no other station or 
stations serving the interference area provided the same 
general program service. The Commission granted WHA’s 
petition, set aside the grant of the Rochester application, 
and ordered a hearing. In the Rochester case, as here, all 
of the interference area received primary services from 
other stations. The Commission’s order in the Rochester 
case reads in pertinent part as follows: 

“It Appearing, That the operation of the proposed 
station at Rochester, Minnesota, would not cause ob¬ 
jectionable interference within the normally protected j 
contours of either Station WDAY (another station 
which also claimed interference beyond its normally 
protected contour from the Rochester application) or 
station WHA, but that petitioners allege interference 
to their respective present interference free service 
areas, such interference areas being beyond the nor¬ 
mally protected contours;... 

“It Further Appearing, That with respect to station 
WHA, although no part of its interference area would 
be left without a primary service or services, there 
is a question as to whether the other available services 
constitute the same general program service as ren¬ 
dered by Station WHA ,... ■ 

“It Is Ordered, That the petitions for reconsidera¬ 
tion of (WDAY and WHA) ... Be and They Are 
Hereby, Granted; that the grant to Rochester Broad¬ 
casting Company of April 29, 1947, Be, and It Is 
Hereby, Set Aside; and that the said application of 
Rochester Broadcasting Company Be, and It Is 
Hereby, Designated for Hearing, at a time and place 
to be designated by subsequent order of the Commis¬ 
sion, upon the following issues: . . . 

“6. To determine the extent of the present inter¬ 
ference free service areas of stations WDAY, Fargo, 
North Dakota and WHA, Madison, Wisconsin, the 
nature and extent of the primary interference free 
service that they render beyond their normally pro¬ 
tected contours; the character of their program serv- 
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ices to those areas; and the 'populations involved and 
the character of other broadcast services available 
thereto; and whether and to what extent such services 
of stations WDAY and WIIA should receive protec¬ 
tion.” In re Application of Rochester Broadcasting 
Company, Docket No. 7876, order dated September 5, 
1947 (Italics supplied). 


The Order in the Rochester case was referred to by thjcj 
Commission in its Memorandum Opinion and Order, dated 
January 8, 1948, denying appellant’s petition for reconsid¬ 
eration. (App. 72-73). Therein, the Commission attempted 
to distinguish the Rochester decision from its decision 
herein by stating that the former involved a claim by a 
station alleging that no other station serving the intcrj- 
ference area provided the “same general program service,’f 
which claim the Commission concluded, after examination^ 
presented “an issue of fact worthy of receiving a forma} 
hearing.” The implications of this statement are that 
the Commission can decide which of such claims are worthy 
of a “formal” hearing (i. e., apparently, presentation oi’ 
evidence, findings, argument, etc.) and which are not. This,, 
in effect, is the same contention as was made by the Com¬ 
mission in the Wilson case, supra, and specifically over¬ 
ruled by the Court. There, the Court described the Com¬ 
mission’s contention in that case as follows: 


“The Commission contends that the nature of the 
question before it was such that no hearing was requis¬ 
ite. It asserts that what the Commission had to decide 
was whether or not, under the allegations, assuming 
their truth, of the appellant’s petition for reconsidera¬ 
tion describing the appellant’s licensed facilities and 
the effect thereon of the proposed operation of the 
Stanton station, the interference charged was ‘ob¬ 
jectionable interference’ against which the appellant 
is protected under the Commission’s rules and stand¬ 
ards. The Commission, so the argument appears to 
run, is cognizant of its own rules and standards and 
may determine their meaning ex parte, leaving any 
hearing on this question of law to an appeal.” (p. 11) 
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In overruling the Commission, the Court said: 

“Until the Commission has upon a hearing in the 
exercise of its primary jurisdiction applied its ex¬ 
pertise to the question presented by the appellant’s 
petition for reconsideration and has, after such hear¬ 
ing, made its decision and filed with the court a full 
statement in writing of the facts and grounds for its 
decision, the question of the correctness thereof is not 
properly before this Court. l Qui aliquid statuerit 
parte inaudita altera, aequum licet dixerit, hand 
aequum fecerit. He who decides anything, one party 
being unheard, though he should decide right, does 
wrong. 6 Co. 52; 4 Bla. Com. 483.’ 2 Bouvier’s Law 
Dictionary (3d ed. (Rawle) 1914) 2157.” 

Without doubt the question of whether a station’s program 
service is the “same general program service” as supplied 
by other stations can only be determined after hearing and 
argument. Appellant, having made out a prima facie case 
in support of its allegations in its petition for reconsid¬ 
eration, was entitled to prove that case at hearing. 

It is also to be noted that appellant’s basis for relief 
herein is stronger than that presented in the Wilson case, 
since the interference to KECA is “objectionable inter¬ 
ference” as defined by and computed under the Commis¬ 
sion’s Standards (Annex II, pp. 35-36). It is no distinction 
in principle that the interference in the Wilson case was to 
a normally protected contour, whereas that here is to an 
interference-free contour, since the interference-free con¬ 
tour is the contour which defines the station’s established 
service area and can be (and here is) the protected con¬ 
tour. The Standards of Good Engineering Practice ex¬ 
pressly recognize service area in terms of “interference- 
free service” as well as normally protected service (An¬ 
nex II, p. 35). In fact, the definition of a particular 
contour as being the one normally protected by necessary 
implication means that other contours are protected under 
abnormal conditions, such as, for instance, where a station 
has an established service area beyond the normally pro¬ 
tected contour. 
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C. The Orders Appealed from Are Not Supported by the 

Required Showing That Petitioner’s Station Will Not 
Be Subject to Objectionable Interference. 

Section 3.24(b) of the Commission’s Rules provides as 
follows: 

“An authorization for a new standard broadcast 
station or increase in facilities . . . will be issued or.ly 
after a satisfactory showing has been made in regard 
to the following, among others: ... (b) That objec¬ 
tionable interference will not be caused to existing 
stations .. . ” (Annex II, p. 34.) 

| 

KTHT’s application does not meet the requirements pf 
the above rules. It recognizes that objectionable inter¬ 
ference will be caused to KECA, but attempts to excupe 
it on the ground that it is beyond KECA’s normally pro¬ 
tected contour. The interference nevertheless is objectiojn- 
able interference as defined by the Standards (Annex Ijl, 
pp. 34-35), and the Commission erred in granting tljie 
KTHT application in violation of its rules and standardly 

D. The Result Reached Is Violative of Sections 303(g) and 

307(b) cjf the Act in that KTHT Is Not Required to 
Make More Effective Use of Radio in the Public Interest 
by Using a Directional Antenna System which Will 
Protect KECA and All Other Stations and Which Wifi 
Permit KTHT to Provide Substantially the Same 
Service as Provided under the Antenna System ft 
Proposes. 

As part of the relief requested in its petition for recon¬ 
sideration, appellant asked the Commission to modify itjs 
order granting KTHT’s application so as to require it to 
operate with a directional antenna which would provide 
protection to the interference-free service area of KECA, 
or to set aside KTHT’s grant, designate its application for 
hearing, and include an issue to determine whether KTHT 
could operate with the same frequency and power as auj- 
thorized in its grant, but with a directional antenna which 
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would afford protection to KECA’s protected contours and 
to the protected contours of other stations. In support of 
this petition, appellant submitted an affidavit prepared 
by its consulting engineer showing the technical details of 
a proposed revised directional antenna system for KTHT 
(App. 48-5£). The revised antenna system would protect 
the service area of KECA and the service areas of all other 
stations. It would also permit KTHT to serve substantially 
the same area and populations it would serve with the 
antenna system proposed in its application—there would be 
a slight decrease in the nighttime service area (1,190 square 
miles as compared with 1,248 square miles), and a slight 
increase in the nighttime population (579,357 persons as 
compared with 574,064). (App. 54.) Without giving con¬ 
sideration to the applicable provisions of the Communica¬ 
tions Act or without affording appellant the hearing re¬ 
quested, the Commission refused to modify KTHT’s grant 
or to set it aside and order a hearing to determine whether 
it should be modified in the manner proposed by KECA. 

It is appellant’s position that Sections 303(g) and 307(b) 
of the Communications Act, w T hich direct the Commission 
to “encourage the larger and more effective use of radio in 
the public interest” and to “make such distribution of 
licenses, frequencies, hours of operation, and of power 
among the several States and communities as to provide a 
fair, efficient and equitable distribution of radio service to 
each of the same,” require that KTHT use a directional 
antenna system which will protect the service areas of 
other stations, when it is possible to do so without mate¬ 
rially reducing the service that KTHT would otherwise 
provide. By refusing to grant the above-described relief 
requested by appellant in its petition, the Commission vio¬ 
lated Sections 303(g) and 307(b). There is no doubt that 
the public interest is better served by authorizing a pro¬ 
posed new facility which will not interfere with the exist¬ 
ing service of other stations in preference to one which 
will interfere with an existing service when the two pro¬ 
posals are otherwise substantially equal. 
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The effect of granting KTHT’s application in this ca^e 
was to deprive KECA of a service population of 153,64j4, 
as compared with a gain, of 128,642 obtained by KTHT. 
The Commission’s action in refusing to consider appellantj’s 
alternative proposal for KTHT was clearly erroneous, arbi¬ 
trary, capricious and contrary to law, particularly when it 
is considered that it would have permitted KTHT to serye 
an even greater population without depriving KECA of 
any listeners whatsoever. 


CONCLUSION. 

For the reason herein stated, the decisions appealed 
from are contrary to law and void, erroneous, arbitrary and 
capricious. The case should be remanded to the Commis¬ 
sion with instructions to grant appellant relief of the na¬ 
ture requested in its petition for reconsideration. 

Respectfully submitted, 


Joseph A. McDonald, 

30 Rockefeller Plaza, 

New York 20, New York, 

Andrew G. Haley, 

James A. McKenna, Jr., 

Second Floor, Duryea Bldg., 
1101 Connecticut Ave., N. W.,i 
Washington 6, D. C., 
Attorneys for Appellants. 


May 8, 1948. 
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ANNEX I. 

Statute Involved. 

The sections of the Communications Act of 1934, as 
amended, which are pertinent to this appeal are: 

• Sec. 303(f) . . . the Commission from time to time, as 
public convenience, interest or necessity requires, shall . . . 
make such regulations not inconsistent with law as it may 
deem necessary to prevent interference between stations 
and to carry out the provisions of this Act: “Provided, 
however,” That changes in the frequencies, authorized 
power, or in the times of operation of any station, shall not 
be made without the consent of the station licensee unless, 
after a public hearing, the Commission shall determine that 
such changes will promote public convenience or interest or 
will serve public necessity, or the provisions of this Act 
will be more fully complied with. 

Sec. 303(g) . . . the Commission from time to time, as 
public convenience, interest or necessity requires, shall . . . 
study new uses for radio, provide for experimental uses of 
frequencies, and generally encourage the larger and more 
effective use of radio in the public interest. 

Sec. 303(h) . . . the Commission from time to time, as 

public convenience, interest or necessity requires, shall . . . 

have authoritv to establish areas or zones to be served bv 
•> •> 

any station. 

Sec. 307(b). In considering applications for licenses, and 
modifications and renewals thereof, when and insofar as 
there is demand for the same, the Commission shall make 
such distribution of licenses, frequencies, hours of opera¬ 
tion, and of power among the several States and communi¬ 
ties as to provide a fair, efficient, and equitable distribution 
of radio service to each of the same. 

Sec. 309(a). If upon examination of any application for 
a station license or for the renewal or modification of a 
station license the Commission shall determine that public 
interest, convenience, or necessity would be served by the 
granting thereof, it shall authorize the issuance, renewal, 
or modification thereof in accordance with said finding. In 
the event the Commission upon examination of any such 
application does not reach such decision with respect 
thereto, it shall notify the applicant thereof, shall fix and 
give notice of a time and place for hearing thereon, and 
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shall afford such applicant an opportunity to be heard 
under such rules and regulations as it may prescribe. 

Sec. 312(b). Any station license after June 19, 1934, 
granted under the provisions of this chapter or the con¬ 
struction permit required hereby and after such date issued, 
may be modified by the Commission either for a limited 
time or for the duration of the term thereof, if in the judg¬ 
ment of the Commission such action will promote the pub¬ 
lic interest, convenience, and necessity, or the provisions 
of this chapter or of any treaty ratified by the United States 
will be more fully complied with: Provided, however, 
That no such order of modification shall become final untJ4 
the holder of such outstanding license or permit shall have 
been notified in writing of the proposed action and the 
grounds or reasons therefor and shall have been given 
reasonable opportunity to show cause why such an order of 
modification should not issue. 

Sec. 402(b). An appeal may be taken, in the manner here¬ 
inafter provided, from decisions of the Commission to the 
United States Court of Appeals for the District of Columbia 
in any of the following cases: 

(1) By any applicant for a construction permit for 
a radio station, or for a radio station license, or for 
renewal of an existing radio station license, or for 
modification of an existing radio station license, whose 
application is refused by the Commission. 

(2) By any other person aggrieved or whose in¬ 
terests are adversely affected by any decision of the 
Commission granting or refusing any such application. 

(3) By any radio operator whose license has been 
suspended by the Commission. 

ANNEX II. 

Rules and Regulations and Standards Involved. 

The sections of the Rules and Regulations of the Federal 
Communications Commission which are pertinent to thi|S 
appeal are: 

Sec. 3.21(b). Regional channel.—A regional channel i]S 
one on which several stations may operate with powers 
not in excess of 5 kilowatts. The primary service area of a 
station operating on any such channel may be limited as 
a consequence of interference to a given field intensity 
contour. 
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Sec. 3.22(c) Class III Station.—A Class III station is a 
station which operates on a regional channel and is designed 
to render service primarily to a metropolitan district and 
the rural area contiguous thereto. Class III stations are 
subdivided into two classes 

(1) Class III-A station. -A Class III-A station is a 
Class III station which operates with power not less 
than 1 kilowatt nor more than 5 kilowatts and the serv¬ 
ice area of which is subject to interference in accor¬ 
dance with the Engineering Standards of Allocation. 

Sec. 3.24 Broadcast facilities; showing required.—An au- 1 
thorization for a new standard broadcast station or increase 
in facilities of an existing station will be issued only after 
a satisfactory showing has been made in regard to the fol¬ 
lowing, among others: , 

(a) That the proposed assignment will tend to affect 

a fair, efficient, and equitable distribution of radio serv¬ 
ice among the several states and communities. 1 

(b) That objectionable interference will not be 
caused to existing stations or that if interference will 
be caused the need for the proposed service outweighs 1 
the need for the service which will be lost by reason of 
such interference. That the proposed station will not 
suffer interference to such an extent that its service 
would be reduced to an unsatisfactory degree. (For ; 
determining objectionable interference, see Engineer¬ 
ing Standards of Allocation and Field Intensity Meas-< 
urements in Allocation). 

(c) That the applicant is financially qualified to con¬ 
struct and operate the proposed station. 

(d) That the applicant is legally qualified. That the 
applicant (or the person or persons in control of an 
applicant corporation or other organization) is of good 
character and possesses other qualifications sufficient 
to provide a satisfactory public service. 

(e) That the technical equipment proposed, the lo¬ 
cation of the transmitter, and other technical phases 
of operation comply with the regulations governing the 
same, and the requirements of good engineering prac¬ 
tice. (See technical regulations herein and Locations 
of Transmitters of Standard Broadcast Stations.) 

(f) That the facilities sought are subject to assign- 1 
ment as requested under existing international agree- 
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ments and the Rules and Regulations of the Com¬ 
mission. 

(g) That the public interest, convenience, and neces¬ 
sity will be served through the operation under the 
proposed assignment. 

I 

Sec. 3.26 Regional Channels: Classes III-A and III-B 
stations.—The following frequencies are designated as jre- 
gional channels and are assigned for use by Class III-A dnd 
III-B stations: . . . 790 kilocycles . . . 

The provisions of the Commission’s Standards of Good 
Engineering Practice pertinent to this appeal are: 

Page 2. The class of any station is determined by the 
channel assignment, the power, and the field intensity 
contour to which it renders service free of interference frpm 
other stations as determined by these standards. No sta¬ 
tion will be permitted to change to a class normally pro¬ 
tected to a contour of less intensity than the contour to 
which the station actually renders interference-free serv¬ 
ice. Any station of a class normally protected to a conto|ur 
of less intensity than that to which the station actually ren¬ 
ders interference-free service, will be automatically re¬ 
classified according to the class normally protected, the 
minimum consistent with its power and channel assignment. 
Likewise, any station to which the interference is reduced so 
that service is rendered to a contour normally protected f or 
a higher class will be automatically changed to that cla ss 
if consistent with its power and channel assignment. 

Page 3. When it is shown that primary service is ren¬ 
dered by any of the above classes of stations, beyond the 
normally protected contour, and when primary service to 
approximately 90 percent of the population (population 
served with adequate signal) of the area between the nor¬ 
mally protected contour and the contour to which such sta¬ 
tion actually serves, is not supplied by any other station or 
stations carrying the same general program service, the 
contour to which protection may be afforded in such cases 
will be determined from the individual merits of the calse 
under consideration. 

Page 4. With respect to the root-sum-square values of 
interfering field intensities referred to herein, except in 
the case of Class IV stations on local channels, calculation 
is accomplished by considering the signals in order of de¬ 
creasing magnitude, adding the squares of the values and 
extracting the square root of the sum, excluding those sig- 
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nals which are less than 50 percent of the RSS value of the 
higher signals already included. 

Page 4. The RSS value will not be considered to be in¬ 
creased when a new interfering signal is added which is 
less than 50 percent of the RSS value of the interference 
from existing stations, and which at the same time is not 
greater than the smallest signal included in the RSS value 
of interference from existing stations. 
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IN THE 

United States Court of Appeals 

District of Columbia. 


No. 9760. 


American Broadcasting Company, Inc., Appellant, 

v. 

Federal Communications Commission, Appellee. 




Appeal from the Federal Communications Commission. 


JOINT APPENDIX. 

OF 

APPELLANT AND APPELLEE. 


1B Filed Jan 29 1948 

Notice of Appeal from Decision of the Federal Communi¬ 
cations Commission and Statement of Reasons Therefor, j 

I. 

Notice of Appeal 

Comes now American Broadcasting Company, Inc. and 
says that it is aggrieved and that its interests are ad¬ 
versely affected by the decision of the Federal Commun-j 
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ications Commission, dated January 8, 1948, public an¬ 
nouncement of which was made at the Commission’s offices 
in Washington, D. C. on January 9, 1948 denying appel- , 
lant’s application for rehearing entitled Petition for Re¬ 
view and Reconsideration of Board Action, directed ag¬ 
ainst the action taken by a Board of the Commission on 
August 21, 1947, granting without hearing the appli¬ 
cation of Roy Hofheinz and W. N. Hooper, d/b as Texas 
Star Broadcasting Company (Radio Station KTHT) for 
modification of construction permit. 

Wherefore, appellant gives notice of its appeal there¬ 
from to the United States Court of Appeals for the Dis¬ 
trict of Columbia. , 

II i 

Jurisdiction 

All administrative remedies having been exhausted, 

2 C the appellant takes this appeal under the provisions 1 
of Section 402(b)(2) of the Communications Act of 
1934, as amended, which authorizes an appeal by “any 
other person aggrieved or whose interests are adversely 
affected by any decision of the Commission granting or i 
refusing such application”. 


Statement of the Nature of the Proceedings 

1. Appellant is a corporation organized under the laws 
of the State of Delaware with its principal office at 30 Rocke¬ 
feller Plaza, New York 20, New York. Since August 1944, 
appellant has been the licensee of radio station KECA, Los 
Angeles, California. KECA operates on the frequency 
790 kc with 5000 watts power, unlimited time, using a di¬ 
rectional antenna at night. 

2. Radio station KTHT, Houston, Texas is licensed to 
Roy Hofheinz and W. N. Hooper, d/b as Texas Star Broad¬ 
casting Company. 


i 
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3. On August 21,1947 a Board of the Commission granted 
without hearing an application (hereinafter described) by 
KTHT for modification of construction permit. The Op¬ 
eration of KTHT, as proposed in its application, will pro¬ 
vide interference (hereinafter described) to the nighttime 
operation of KECA and will cause the loss of a large por¬ 
tion of KECA’s nighttime service area and listeners. 

4. On September 11, 1947, and within the period pre¬ 
scribed by Section 405 of the Communications Act of 1934, 
as amended, appellant filed with the Commission an appli¬ 
cation for rehearing (entitled Petition for Review and Re¬ 
consideration of Board Action) of the aforesaid order of 

August 21, 1947, granting the application of KTHT 
3 D for modification of construction permit. 

5. In its petition, appellant pointed out that KTHjT 
now operates on 1230 kc, 250 watts, unlimited time, in Hous¬ 
ton, Texas. It is affiliated with Mutual Broadcasting Sys¬ 
tem. On May 9, 1947, the Commission granted KTHT a 
construction permit to change frequency to 790 kc and to in¬ 
crease power to 5000 watts daytime, 1000 watts nighttimb, 
using a directional antenna at night. This construction per¬ 
mit would permit KTHT to increase its daytime service to 
the Houston metropolitan area and contiguous rural areas 
by about 548,000 persons, more than doubling the numbejr 
now served, and by 24,000 square miles, enlarging its pres¬ 
ent service area 6Vk times, and its nighttime service wouljd 
be increased by about 128,000 persons and 121 square miles, 
30% and 22% gains, respectively. The grant would creat'p 
no interference to existing or proposed stations. Proposeq, 
decision in re Application of Texas Star Broadcasting Co>ri\- 
party (KTHT), FCC Docket No. 7333, adopted March 24, 
1947. 

6. Appellant also pointed out in its petition that on July 
3,1947, KTHT filed the application involved herein, namely), 
an application for modification of the construction permijt 
granted to it on May 9, 1947. The application requested 
authorization to increase nighttime power from 1000 wattb 
to 5000 watts, to change transmitter location, and to ini 
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stall different antenna arrays for both night and day opera¬ 
tion. This application was granted without hearing and 
without written notice to appellant by a Board of the Com¬ 
mission on August 21, 1947. 

7. Appellant’s petition was supported by the affidavit 
of a qualified radio engineer, which showed that the opera¬ 
tion of KTHT as proposed will increase the nighttime lim¬ 
itation of KECA from 1.83 mv/m to 2.46 mv/m and will 

cause a loss to KECA of approximately one-fourth 
4E (23%) of its present service area and 153,644 of its 
present listeners. The interference will lie in the 
general Los Angeles area. The petition also alleged that 
although the interference area is presently served by six 
other stations, none of these carries the same general pro- ! 
gram service or network programs carried by KECA. On 
the other hand, eight other stations, at least one of which 
is affiliated with Mutual Broadcasting System, serve all 
or part of the area gained by the proposed 5000 watts night¬ 
time operation of KTHT. 

8. In its petition, appellant also pointed out that KECA 
, is one of five key stations owned by ABC and serves as the 

principal originating point of national feature broadcasts 1 
during the prime evening hours. Because of the high 
caliber and distinctive quality of its programs, both local 
and national, and its key position in ABC’s national opera¬ 
tion, appellant alleged that KECA has developed a large 
audience, many of whom reside in areas situated within the 
presently protected 1.83 mv/m nighttime contour. Ap¬ 
pellant further alleged that the program needs of its au¬ 
dience, as well as the continued successful operation of the i 
network, require that its service area be in no way impaired. 1 

9. In further support of its petition appellant pointed out 
that the program service of KECA must be protected in the 
public interest as it comes within the provisions of the 
Commission’s Standards of Good Engineering Practice 
Concerning Standard Broadcast Stations (p. 4) which read 
as follows: 


5 


“When it is shown that primary service is rendered 
by any of the above classes of stations, beyond f;he 
normally protected contour, and when primary serv¬ 
ice to approximately 90 percent of the population (pop¬ 
ulation served with adequate signal) of the area be¬ 
tween the normally protected contour and the con¬ 
tour to which such station actually serves, is not sup¬ 
plied by any other station or stations carrying the same 
general program service, the contour to which pj*o- 
5 F tection may be afforded in such cases will be deter¬ 
mined from the individual merits of the case under 
consideration.” 

Appellant further pointed out that if the nighttime serv¬ 
ice area of KECA is not adequately protected to its present 
interference-free contour, the public interest requires tl^at 
the Commission designate the application of KTHT fjor 
hearing in order to give KECA an opportunity to shc>w 
the extent and seriousness of the loss to its service arpa 
and in order to permit the Commission to determine whether 
the public interest will best be served by KTHT operating 
as proposed by KTHT or operating so as to protect tl|ie 
present interference-free contour of KECA. 

10. Appellant requested (1) that the Commission issilie 
a further order, modifying its order of August 21, 194|7, 
granting the KTHT application, and directing KTHT with¬ 
in 60 days to file an application for modification of con¬ 
struction permit to provide adequate protection to the 
present interference-free nighttime service contour of 
KECA, or (2) that the Commission (a) set aside the graht 
of the application of KTHT, (b) designate it for hearing, 
(c) make KECA a party to the hearing, and (d) incluqe 
an issue to determine whether KTHT could operate wit[h 
5000 watts night and employ a directional antenna subh 
as would afford protection to the present KECA service 
area and to the present service areas of other co-channel 
stations, (3) that the Commission suspend its order of 
August 21, 1947, until final decision is reached in thi s 
matter, and (4) that the Commission grant KECA suc^h 
further relief as it deems just and proper. 
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11. In a supplemental petition, filed on September 23, 
1947, appellant presented a revised directional antenna 
system with accompanying data which appellant alleges 
would serve substantially the same areas and populations 
as would be served by the antenna system proposed by 

KTHT. There would be a slight decrease in the in- 
6G terference-free nighttime area (1,190 square miles 
as compared with 1,248 square miles) and a slight 
increase in the interference-free nighttime population (579,- 
357 persons as compared with 574,064 persons). The re¬ 
vised antenna system would protect the present service 
area of KECA and the service areas of all existing or pro¬ 
posed co-channel and adjacent channel stations. 

12. On September 29, 1947, KTHT filed an opposition 
to appellants Petition for Review and Reconsideration of 
Board Action and on January 8, 1948, the Commission 
adopted a decision and order denying appellant’s petition, 
public announcements of which was made at the offices of 
the Federal Communications Commission at Washington, 
D. C., on January 9, 1948 (Report No. 1203). 

IV 

Statement of Reasons for Appeal 

The Commission’s decision of August 21,1947, reaffirmed 
January 8, 1948, is erroneous and contrary to law for each 
of the following reasons: 

1. It results in a substantial modification of appellant’s 
license to operate radio station KECA in the public in¬ 
terest without notice in writing to appellant or affording 
appellant an opportunity to be heard, as required by 
Section 303(f), 303(h) and 312(b) of the Communications 
Act of 1934, as amended. 

2. It is erroneous and arbitrary and capricious in that 
it deprives appellant of an opportunity to be heard in 
violation of the Commission’s Rules and Standards. 

3. It results in real, destructive and ruinous interference 
to a very substantial service area of KECA where KECA’s 



signal is interference-free without giving appellant notijce 
in writing or opportunity to be heard, in violation jof 
Sections 309(a) and 312(b) of the Communications Ajct 
of 1934. 

7 H 4. The Commission was without power to grant the 
KTHT application, except after a hearing upon issues 
clearly defined and after affording appellant an opportunity 
to participate fully in such hearing. 

5. It is erroneous, arbitrary, capricious, and in violation 
of the Due Process Clause of the Fifth Amendment of the 
Constitution of the United States, in that it was made with¬ 
out affording appellant notice and an opportunity to lj>e 
heard. 

6. It is erroneous, arbitrary and capricious in that it 
fails to give effect to the Commission’s Rules and Stand¬ 
ards. 

7. The Commission erred in failing to grant the relief re¬ 

quested by appellant in its application for rehearing en¬ 
titled Petition for Review and Reconsideration of Boarp 
Action filed September 11, 1947. J 

8. It violates Section 303(g) and 307(b) of the Communi¬ 
cations Act of 1934, as amended, in that KTHT is not re¬ 
quired to make more effective use of radio in the public 
interest by the use of a directional antenna system whicli 
will protect the present service area of KECA. 

9. The decision complained of is erroneous, arbitrary and 
capricious in that the operation proposed by KTHT is not 
in the public interest, convenience and necessity, as it re¬ 
sults in substantial and destructive interference over a wide 
area of interference-free service of appellant’s station 
KECA and deprives a large and substantial number o 
listeners relying upon KECA service of such service. 

10. The Commission erred in granting the KTHT applil 
cation for modification of construction permit and in denyj 
ing appellant’s application for rehearing entitled Petitior 
for Review and Reconsideration of Board Action. 

11. The appellant is aggrieved and adversely affected 
and the public interest, concerned with the reception ofj 
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efficient radio service, is adversely affected by the 
81 decision complained of in that the service of KECA 
will be curtailed over a large area where a substan¬ 
tial number of listeners depend on such broadcasting 
service. 

V 

Relief Requested 

Wherefore, the appellant prays an order reversing said 
decision of the Federal Communications Commission, and 
for such further relief as this court may deem just and 
proper. 

Respectfully submitted, 

American Broadcasting Company, Inc. 
By /s/ Joseph A. McDonald 
Joseph A. McDonald 
30 Rockefeller Plaza 
New York 20, New York 
/s/ Andrew G. Haley 
Andrew G. Haley 
and 

/s/ James A. McKenna, Jr. 

James A. McKenna, Jr. 

Second Floor, Duryea Building 
1101 Connecticut Avenue, N. W. 
Washington 6, D. C. 

Its Attorneys 

January 29, 1948. 

• ####••*#* 

1J Filed Feb 19 1948 

Notice of Intention to Intervene and Statement Showing 
Nature of Interest of Intervener 

I. 

Notice of Intervention 

Now comes Roy Hofheinz and W. N. Hooper d/b as Texas 
Star Broadcasting Company, Houston, Texas, and states 


that it would be aggrieved and its interests would be Ad¬ 
versely affected by a reversal or modification of the decisijon 
of the Federal Communications Commission on Januarv 8, 
1948, which decision is the subject matter of the appeal in 
this case by the American Broadcasting Company, Iilc., 
appellant. 

Wherefore, pursuant to Section 402(d) of the Commun¬ 


ications Act of 1934, intervenor gives notice of its intention 
to intervene in the proceeding of the American Broad¬ 
casting Company, Inc., appellant, v. Federal Communica¬ 
tions Commission, appellee, in the District Court of Ap¬ 
peals for the District of Columbia (No. 9760). 

IL | 

Statement of Interest of Intervener 

1. After an extended consolidated hearing the Commis¬ 
sion on May 19, 1947 granted the application of Koy Ilcjf- 
heinz and W. N. Hooper, d/b as Texas Star Broadcastiijig 
Company, licensee of Station KTHT, Houston, Texas (thjis 
intervener) for construction permit to change frequency |to 
790 kc, increase power to 5 kw daytime, 1 kw nighttime, with 
directional antenna at night. On July 3,1947 the intervener 
filed an application for modification of this construction 
permit to increase its nighttime power to 5 kw, to change 
transmitter location and to install different antenna arrays 
for both day and night operation. 

2. This application was granted by the Commission on 
August 21,1947 without hearing, upon a determination that 
the public interest, convenience, and necessity would be 

served by the granting thereof, pursuant to Section 
2K 309(a) of the Communications Act of 1934. 

3. On September 11, 1947, American Broadcast¬ 
ing Company, Inc. (Appellant herein, which is the licensee 
of Station KECA, Los Angeles, California) filed a petition 
for review and reconsideration of the Commission’s action 
of August 21. On September 30, 1947 Intervenor filed an 
opposition to applicant’s petition for review and recon¬ 
sideration. On January 8, 1948 tlic Commission adopted |a 


memorandum opinion and order denying Appellant’s pe¬ 
tition. On January 29, 194S Appellant filed a notice of ap¬ 
peal in this court from the Commission’s action of Jan¬ 
uary 8,1948. 

4. The action of the Federal Communications Commis¬ 
sion complained of by Appellant in this proceeding is the 
Commission’s order granting the KTHT application for 
modification of construction permit without a hearing. In- 
tervenor would be aggrieved and adversely affected if this 
Court should reverse or modify the Commission’s de- 
cision granting its application, since such reversal or modi¬ 
fication might possibly result in its permit being modified, 
set aside, recalled or cancelled by the Commission. 

Respectfully submitted, 

Roy Hofheinz and W. N. Hooper d/b as 
Texas Star Broadcasting Company 

February 17, 1948 

By Leonard H. Marks 
Cohn and Marks 
1420 New York Avenue, N. W. 
Washington, D. C. 

AFFIDAVIT 

Leonard II. Marks, being first duly sworn upon oath, de¬ 
poses and says that he is attorney for Roy Hofheinz and W. 
N. Hooper d/b as Texas Star Broadcasting Company; that 
he has read the above-entitled “Notice of Intention to In¬ 
tervene and Statement Showing Nature of Interest of In¬ 
tervener”; and that the facts stated therein are true and 
correct to the best of his knowledge. 

By Leonard H. Marks 
• • 

Leonard H. Marks 


Subscribed and sworn to before me this 17 day of Febru¬ 
ary 1948. 


Mabel Cononer 
Notary Public 
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1 M Filed Feb 25 1948 

. i 

Notice of Intention to Intervene and Statement Showing 
Nature of Interest of Intervener 

I 

Notice of Intervention 

Now comes Max H. Jacobs, Douglas Hicks and Tom Jr. 
Harling, doing business as Veteran’s Broadcasting Conl- 
pany, Houston, Texas, and states that it would be aggrieved 
and its interests would be adversely affected by a reversal opr 
modification of the decision of the Federal Communications 
Commission on January 8, 194S, which decision is the sub¬ 
ject matter of the appeal in this case by the Americaiti 
Broadcasting Company, Inc., Appellant. j 

Wherefore, pursuant to Section 402(d) of the Communj- 
ications Act of 1934, intervener gives notice of its intention 
to intervene in the proceeding of the American Broadcast]- 
ing Company, Inc., Appellant v. Federal Communication^ 
Commission, Appellee, in the District Court of Appeals foi[ 
the District of Columbia (No. 9760). 

n 

Statement of Interest of Intervener 

1. Roy Hofheinz and W. N. Hooper doing business as 
Texas Star Broadcasting Company, Houston, Texas, the 
licensee of KTHT, Houston, Texas, began the operations of 
that station on the frequency of 1230 kc with 250 watts day 
and night on October 16, 1944. The licensee of KTHT filed j 
an application with the Commission on December 13, 19451 
in which it requested the facilities of 790 kc, 5 kw day and 1 
kw night. On December 18, 1945 the Veteran’s Broadcast¬ 
ing Company, a partnership consisting of Max H. Jacobs, ! 
Douglas Hicks and Tom J. Harling filed an application with 
the Commission requesting the facilities of 1230 kc 250 w r , 
day and night, if as and w r hen the Commission granted the 
application of the Texas Star Broadcasting Company 

2 N and the Texas Star Broadcasting Company, in fact, 
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vacated the facilities of 1230 kc and began operations on 
790 kc. 

2. On May 9, 1947, the Commission granted the appli¬ 
cation of the Texas Star Broadcasting Company to operate i 
on 790 kc and to vacate the frequency of 1230 kc. In that t 
same decision the Commission granted the application of 
the Veteran’s Broadcasting Company, a partnership con¬ 
sisting of Max J. Jacobs, Douglas Hicks and Tom J. Har- i 
ling, to operate on 1230 kc. The Veteran’s Broadcasting 
Company, permittee of KNUZ, Houston, Texas, began 
broadcasting a complete schedule of programs on Febru¬ 
ary 18,1948. 

3. The action of the Federal Communications Commis¬ 
sion complained of by Appellant in this proceeding is the 
Commission’s order granting the KTHT application for a ! 
modification of its 790 kc construction permit without a 
hearing. Intervener would be aggrieved and adversely 
affected if this Court should reverse or modify the Com¬ 
mission’s decision granting the KTHT application, since 
such reversal or modification might possibly result in its ! 
permit being set aside, recalled or cancelled by the Commis- , 
sion and thus place in jeopardy the operations of Veteran’s 
Broadcasting Company, a partnership consisting of Max 
H. Jacobs, Douglas Hicks and Tom J. Harling, which now 
operates KNUZ on 1230 kc. at Houston, Texas, the fre¬ 
quency formerly used by KTHT. 

Respectfully submitted, i 

Max H. Jacobs, Douglas Hicks 
and Tom J. Harling, 
doing business as, 

Veteran’s Broadcasting Company 

By- 

Marcus Cohn 

1420 New York Avenue, N. W. 

Washington, D. C. 

Their Attorney ! 


February 24, 1948 
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AFFIDAVIT 


Marcus Colin, being first duly sworn upon oath, 
deposes and says that he is attorney for Veteran’s Broad¬ 
casting Company; that he has read the above-entitled “No¬ 
tice of Intention to Intervene and Statement Showing Na¬ 
ture of Interest of Intervenor”; and that the facts stated 
therein are true and correct to the best of his knowledge 


By- 


i 


Marcus Cohn 

Subscribed and sworn to before me this 24th day of 
February 1948. 

My commission expires 12/14/51 


Notary Public 


Excerpts from Application for Modification of Construction 
Permit by Texas Star Broadcasting Company. 


1. Name of applicant ‘ Kov Hofheinz and W. N. Hooperj 
d/b as Texas Star Broadcasting Company. 

2. Post-office address: State Texas, City Houston, Street| 
and number Southern Standard Bldg. 

3. In this application for— 

(a) Authorization to change present location of trans-] 
mitter of existing station! No. If so, what is distance in I 
miles between present location and proposed location of 1 
transmitter? 

(b) Approval of transmitter location and antenna 
system? 

2 (c) Authorization to change maximum rated car¬ 

rier power, which necessitates installation of new ! 
equipment? No. 

2 If a corporation, state exact corporate name; if a partnership, ! 
state the names of all partners, and the name under which the part¬ 
nership does business; if an unincorporated association, state the name 
of an executive officer, the office held by him, and the name of the 
association. 
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-If so, applicant represents: 

(1) That present maxmum rated carrier power is. 

watts. 

(2) That proposed maximum rated carrier power is 
.watts. 

(d) Authorization to install new equipment? No. If so, 1 
indicate (by check mark) what new equipment is to be in- ' 
stalled: 

(1) New transmitter . (2) Change in system of 

modulation. 

(3) Change in type or number of vacuum tubes in last 1 

radio stage. 

(4) Change in automatic frequency control equipment 

.(5) Other changes (specify). 

(e) Changes in antenna system Yes 

(f) Other changes (specify fully) No 

• # # # * * * * #i 

14 Facilities Requested 

9. The frequency, power, and hours of operation re¬ 
quested for the proposed station are as follows: 

i 

SEE ENGINEERS REPORT 

(a) Frequency.kilocycles. 

(b) Power (night) . watts, (c) Power (day) 

.watts. 

(d) Hours of operation: 

(1) Unlimited. (2) Daytime only. 

(3) Limited. 

(4) Sharing with (specify stations) . ' 

(5) Other (specify) . 

(e) State minimum number of hours per day proposed 

station will operate. 

10. (a) Does applicant request the assignment of all or 

any part of the facilities (i. e., frequency, power, and/or 
hours of operation) now assigned to any other station or 
stations? (“Yes” or “No). 


■ 
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I 


SEE ENGINEERING REPORT 

(b) If so, specify the station or stations and state accu-[ 
rately the-facilities requested to be withdrawn therefromj 


# # * # # # # * • i 

i 

Excerpt from Engineering Report. 

PROPOSED DIRECTIVE ARRAY FOR KTHT I 

This report has been prepared for the Texas Star Broad¬ 
casting Company to furnish the engineering details of a 
proposal for KTHT to operate on 790 kc. with 5 kw. power, 
unlimited time. A directive array is proposed for both day 
and night operation. 

Requirements of the array 

The directive array for night operation must provide the j 
best possible coverage of the Houston area, and not increase 
the night limitation to other stations. This coverage can be j 
obtained with three major lobes, to Houston, Goose Creek, 
and Galveston. 

The protection requirements will allow placing lobes in 
these directions only when the station is located in a small 
area quite far east of Houston. The distance from Houston 
of the required site is so great that directional operation j 
during daytime hours is required to produce a high signal [ 
intensity in Houston. The daytime array has three major j 
lobes into the three centers of population. 

The protection of the large service area of WMC, Mem- j 
phis is made certain by the use of a double null in the ! 
pattern in this direction. 

The night limit to KECA, Los Angeles is increased, but 
not above the normally protected value of 2.5 mv/m. 

• # • # * * * * • 


i 






65 Before the 

FEDERAL COMMUNICATIONS COMMISSION 

Washington 25, D. C. 

File No. BMP-2912 

In re Application of 

Roy Hofheinz and W. N. Hooper d/b as Texas Star 
Broadcasting Company (KTHT) Houston, Texas ! 

i 

For Modification of Construction Permit 

Petition for Review and Reconsideration of Board Action 

American Broadcasting Company, Inc., pursuant to Sec¬ 
tions 155(e) and 405 of the Communications Act of 1934, 
as amended, respectfully petitions for review and recon¬ 
sideration of the action taken by a Board of the Commis¬ 
sion on August 21, 1947, granting the above-entitled ap¬ 
plication without hearing. 

I i 

Radio Station KECA, licensed to American Broadcasting 1 
Company, Inc., operates on the frequency 790 kc, with 
5000 watts power, unlimited time, directional antenna night, 
in Los Angeles, California. It is one of five key stations 
owned by ABC and serves as the principal originating point 
of national feature broadcasts during the prime evening 
hours. Because of the high caliber and distinctive quality 
of its programs, both local and national, and its key posi- ! 
tion in ABC’s national operation, KECA has developed a 
large audience, many of whom reside in areas situated 
within the presently protected 1.83 mv/m nighttime contour. 1 
The program needs of its audience, as well as the continued 
successful operation of the network, require that its serv¬ 
ice area be in no way impaired. 

66 II 

KTHT now operates on 1230 kc, 250 watts, unlimited 
time, in Houston, Texas. It is affiliated with Mutual Broad¬ 
casting System. On May 9, 1947, the Commission granted 
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KTHT a construction permit to change frequency to 790 
kc and to increase power to 5000 watts daytime, 1000 watts 
nighttime, using a directional antenna at night. This con¬ 
struction permit w’ould permit KTHT to increase its dajy- 
time service to the Houston metropolitan area and con¬ 
tiguous rural areas by about 548,000 persons, more than 
doubling the number now served, and by 24,000 square 
miles, enlarging its present service area 6VL‘ times, and its 
nighttime service would be increased by about 128,000 per¬ 
sons and 121 square miles, 30% and 22% gains, respectively. 
The grant would create no interference to existing or pro¬ 
posed stations. Proposed decision in re Application qf 
Texas Star Broadcasting Company (KTHT ), Docket Nj). 
7333, adopted March 24, 1947. 

On July 3, 1947, KTHT filed an application for modifica¬ 
tion of its construction permit to increase nighttime pow^r 
to 5,000 watts, to change transmitter location, and to install 
different antenna arrays for both night and day operatioji. 
This application was granted without hearing by a Board 
of the Commission on August 21, 1947. The operation of 
KTHT as proposed will increase the nighttime limitation 
to KECA from 1.83 mv/m to 2.4G mv/m and will cause a 
loss to KECA of approximately one-fourth (23%) of its 
present service area and 153,044 of its present listeners. 
The interference will lie in the general Los Angeles area. 
Although the interference area is presently served by si|x 
other stations, none of these carries the same general pro¬ 
gram service or network programs carried by KECA. 
67 On the other hand, eight other stations, at least one 
of which is also affiliated with MBS, serve all or part 
of the area gained by the proposed 5,000 watts nighttime 
operation of KTHT. 

Attached hereto and made a part hereof, is an affidavit 
of Frank G. Kear, consulting engineer for ABC, which sets 
forth the extent of the interference that will be caused t^> 
KECA by KTHT and also lists the other services that aye 
available to the interference area and to the area gained 
by KTHT. 
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III 

Of the 264 radio stations presently comprising the ABC 
network, the Company owns and operates Stations WJZ, 
New York, 770 kc, 50,000 watts, unlimited time; WENR, 
Chicago, 890 ke, 50,000 watts, sharing time with WLS; KGO, 
San Francisco, 810 kc, presently operating with 7,500 watts, 
and holding a construction permit for 50,000 watts; WXYZ, 
Detroit, 1270 kc, 5,000 watts, unlimited time; and KECA, 
Los Angeles. As the Commission is aware, ABC has oper¬ 
ated at a loss as a network since the date of its organiza¬ 
tion. The operating deficit of the network lias been offset 
by the earnings of the Company’s owned and operated sta¬ 
tions. In re Application of Edward J. Noble, Transferor, 
and American Broadcasting Company, Inc., Transferee, 
Docket No. 7620, September 23, 1946. As ABC owns only 
four and one-half stations, two of which are regionals, its 
competitive position is seriously impaired. CBS owns 
several standard broadcast stations, six of which are 50,000 
watts clear channel stations and one a 5,000 watts regional 
station, while NBC owns six standard broadcast stations, 
five of which are 50,000 watts clear channel stations and the 
remaining one a 5,000 watts regional station. This 
68 competitive disadvantage is further emphasized by 
the fact that of the 46 Class I stations in the United 
States, only 3 are affiliated with ABC, whereas 18 are 
affiliated with CBS and 20 with NBC. Particularly signi¬ 
ficant is the fact that NBC and CBS have 50 kw clear channel 
outlets in Los Angeles, whereas ABC operates on a regional 
channel only. 

It is no accident that the national radio networks have 
grown up around owned and operated stations in the key 
cities of the country. These cities naturally attract the 
interest of the public because of their leadership in industry, 
politics, religion, science, sports, fashion, theatre and the 
arts. They provide a large share of the material for the 
programs which are broadcast to the nation and the pro¬ 
fessional talent that converts the material into finished 
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programs. In these cities are concentrated the national 
advertisers and the principal advertising agencies. The 
stations located therein are the most important sources of 
network revenue. Without the program originations an<^ 
the revenues provided by such stations, it is possible that 
the present national networks could not have developed. 
Without such support in the future, it is probable that the 
national services of the networks would be seriously cur¬ 
tailed. 

Los Angeles is one of the most important of the key cities. 
It ranks third in retail sales. It is a center of the entertain¬ 
ment world. It is headquarters for the huge motion picture 
industry which is radio’s richest source of stars and per¬ 
sonalities. It offers a unique concentration of the pro¬ 
ducers, writers, actors, musicians and technicians whose! 

services constitute the backbone of radio program-^ 
69 mining. A large and increasing percentage of net¬ 
work programs originates in Los Angeles and it nowj 
outranks New York in the number of feature shows broad¬ 
cast nationally in the prime evening hours. 

The importance of a Los Angeles outlet to a national net¬ 
work is further evidenced by the fact that it is one of the 
three cities in which each of the national networks main¬ 
tains large production and administrative staffs, offices 
and studios. ABC, when separately established as the Blue 
Network Company, did not own a Los Angeles outlet. 
KECA was purchased in 1944 at a considerable financial out¬ 
lay in order to reduce ABC’s competitive disadvantage and 
to permit it to have complete control of the production and 
origination of programs in this vital center. It is essential 
to successful network operation that ABC’s facility in tins 
key market have the widest possible coverage so as to in¬ 
sure a revenue that will offset the operating deficit of net¬ 
work operation. 

IV 

A further reason why KECA’s coverage should not be re-j 
duced and its listeners deprived of its program services, is| 
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that no other station serving the interference area provides 
the same or an equivalent program service. ABO lias led 
the field in the number, quality, and scheduling of programs 
designed specifically to serve the public interest in fields 
of information, culture, education, and religion. Programs 
in these fields are scheduled not only with direct regard to 
subjects of continuing interest throughout the years, but 
also with respect to controversial issues of the day which 
require prompt discussion by qualified representatives of 
different viewpoints. 

70 In the field of Special Events, ABC has assumed 
a leading position, and any list of its significant pro¬ 
grams in this field would be almost endless. Among the 
special one-time programs broadcast by ABC during the 
first six months of 1947 are the following (although all of 
these programs were not broadcast during the evening 
hours, they are listed to show the quality of one aspect of 
the ABC program service and to show that the same gen¬ 
eral program service is not fully available from other 
stations): 

Opening of 80th Congress Broadcast of some of the 
proceedings in connection with the opening of the 80th 
Congress. (January 3, 45 min.) 

The Paul Whiteman Show A salute to the Salvation 
Army Campaign. Presentation of an all-Gershwin 
program, with Robert Merrill of the Metropolitan Op¬ 
era, and other guest stars. (January 5, 30 min.) 

The Duke of Windsor - Salvation Army The Duke of 
Windsor delivered a brief address in behalf of the Sal¬ 
vation Army. (January 7, 5 min.) 

Dawn Patrol Breakfast - Boy Scouts of America Ad¬ 
dress by James A. Farley, former Postmaster Gen¬ 
eral, at the Dawn Patrol Breakfast of the Boy Scouts 
of America, to launch their drive for one million dol¬ 
lars. (January 8, 15 min.) 

Junior Chamber of Commerce Award Dinner Broad¬ 
cast of the Junior Chamber of Commerce Dinner in 
honor of the outstanding young men of 1946. Awards 
were presented Joseph A. Beirne, President of the 
National Federation of Telephone Workers; Charles 
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Bolte, Chairman of the ABC; Van Duke, Assistant At¬ 
torney General of Georgia; John F. Kennedy, Con¬ 
gressman; Joe Louis, boxing champion; Bill Mauldi^, 
cartoonist; Dr. Philip Morrison, atomic physicist; Jol^n 

A. Patton, management engineer; Arthur Schlesingetr, 
author; and Harry Wismer, ABC Sports Director. 
(January 22, 14 min.) 

Mrs. Harry S. Truman and Mrs. Franklin D. Roosevelt 
On behalf of the March of Dimes drive, Mrs. Harrjy 
S. Truman, First Lady, and Mrs. Franklin D. Rooseveft 
discussed the importance of the fight against infantile 
paralysis. Mrs. Elaine Wliitclaw, Director of Women Is 
Activities for the March of Dimes, also partici- 
71 pated, along with teen-age movie star, Peggy Amp 
Garner. (January 23,15 min.) 

21st Women’s Patriotic Conference on National Dev- 
fense Broadcast of the second session of the Conferl- 
ence on the topic of ‘ ‘ Strengthening Democracy: Oui* 
National Defense on the Home Front. ” Speakers were 
Miss Katherine F. Lenroot, Chief of the Children’^ 
Bureau of Welfare of the Department of Labor, whose 
address was entitled, “Education, Health and Welfare \ 
Investment for Democracy”; and Major General Philip 

B. Fleming, Head of the Office of Temporary Controls) 
who spoke on the subject, “Housing America: Our 
Responsibility.” (January 25, 30 min.) 

March of Dimes A special program commemorating) 
the annual March of Dimes drive. Address by Presi¬ 
dent Truman, with an introduction by Basil O’Con¬ 
nor, President of the National Foundation for Infan¬ 
tile Paralysis. Also featured Jack Benny, John Charles 
Thomas, Dinah Shore, Red Skelton, Lum and Abner, 
Margaret O’Brien, and Victor Young and his orches¬ 
tra. (January 30, 45 min.) 

The Honorable Irving M. Ives, Senator from New York 
Senator Ives delivered a Lincoln Day address “The 
Free Competitive Enterprise System,” to the Queens 
Village Republican Club. He was introduced by Mr. 
William B. Groat, Republican State Committeeman of 
Queens. (February 8,15 min.) 

Speaker of the House, Joseph W. Martin, Jr. Thej 
Honorable Joseph W. Martin, Jr., delivered a Lincoln | 
Day address before the Young Republicans of North | 
Carolina. His subject was “The Issues Facing the 
Eightieth Congress.” (February 15, 30 min.) 


l 
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School Teacher - 1947 : “Tfte Portrait ” First of a 
series of three original radio studies of the current 
teacher problem. “The Portrait’’ was an exposition 
of school teachers’ lives and personal problems as re¬ 
lated to their work. (February 16, 30 min.) 

School Teacher - 1947 - “The Profession ” An anal¬ 
ysis of the professional problems currently faced by 
American teachers, and their relations to the students 
of their communities. (February 17, 30 min.) 

School Teacher - 1947 : “The Prospects” This pro¬ 
gram explored the actual methods by which certain 
communities have successfully solved the educational 
problems facing the country today. (February 17, 30 
min.) 

Brotherhood, Week - National Council of Christians 
and Jews In cooperation with the National Council 
of Christians and Jews, a dramatic program, “While 
Earth Endures.” (February 18, 30 min.) 

2 School Teacher - 1947 : “The Postscript” Because 
of the unusual interest of the audience in the trilogy, 
SCHOOL TEACHER - 1947, an additional program 
was scheduled to summarize the mail response received 
by the network. Appearing were George Hicks, ABC 
commentator, who narrated the first two programs; 
John Alexander, who appeared as the teacher in “The 
Portrait”, and Charles Harrell, who directed the first 
two programs. (February 24, 15 min.) 

Congressman Emanuel Celier Subject ‘ British Fail¬ 
ure in Palestine”. (February 25, 15 min.) 1 

The 52 Association Broadcast of a portion of the Sec- ! 
ond Anniversary celebration of the 52 Association. 
The association finances entertainment for sick and 1 
wounded servicemen at local service hospitals. Henry 
Morgan acted as master of ceremonies. General Court- 1 
nev Hodges spoke briefly. Also participating were 
Jules Munshin, Vincent Lopez and his orchestra. (Feb¬ 
ruary 25, 25 min.) 

Senator Clyde M. Reed, Republican, of Kansas His 1 
topic was “Where Are the Freight Cars?” (Febru¬ 
ary 27, 15 min.) 

Discussion of Federal Income Tax Problems With 
March 15, the deadline for the filing of 1946 Federal 
income tax returns, Joseph Nunan, Jr., Commissioner 1 
of the Bureau of Internal Revenue, discussed and clari- 
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tied the problems of properly filing the income tax Re¬ 
turns. (March 4, 15 min.) 

Overseas Press Club Annual Dinner Broadcast frbm 
the annual dinner of the Overseas Press Club, from t)ie 
Waldorf Astoria. Main speakers on the occasion were: 
The Honorable Warren R. Austin, IT. S. Representative 
to the UN Security Council and the Honorable Andrei 
Gromyko, permanent representative of the USSR of the 
United Nations. Speakers were introduced by W. W. 
Chaplin, President of the Overseas Press Club. (Mar|;h 
4, 30 min.) 

Negro Newspaper Week Special broadcast commerjn- 
orating Negro Newspaper week, from the Abyssinian 
Baptist Church in New York City. Participating was 
Mrs. Robert L. Vann, publisher of the Pittsburgh Co u¬ 
rier, largest negro newspaper in the United States. 
Miss Carol Brice, outstanding negro contralto, and the 
Philharmonic Glee Club, made up of Negro war veter¬ 
ans furnished music. (March 6, 15 min.) 

Ingrid Bergman : N . Y. Herald Tribune High School 
Forum Talk by Ingrid Bergman entitled “Films as Am¬ 
bassadors”. Kenneth Nicholson, Manhassett, L. 
winner of the U. S. public speaking contest, gave a ta)k 
relating to the theme of the forum, “The Americas in 
the World We Want”. March 8, 15 min.) 

73 Alfred T. DuPont Awards Broadcast of ceremonies 
of the Alfred I. DuPont Annual Radio Station and 
Radio Commentator Awards for public service. Ap¬ 
pearing on the program were Mrs. Alfred DuPont; DU 
Francis P. Gaines, Chairman of the Award Committee; 
Mark Woods, President of ABC; Wm. H. Goodman, 
Secretary of the Awards Committee; and the winner^. 
Paul LaValle and his orchestra furnished the musi4. 
(March 8, 30 min.) 

Preview of the Moscoiv Conference Special broadcast 
on the eve of the opening of the Conference. Partici¬ 
pants included Elmer Davis, Raymond Swing, Jack 
Beall, Frederick B. Opper (London), Robert Sturdd- 
vant (Paris) and Lowell Bennett (Berlin). (March 9, 
30 min.) 

Norman Cousins Mr. Cousins, editor of the Saturday 
Review of Literature and special consultant to ABC oi|i 
world affiairs gave an analysis of Russia’s position oiji 
atomic energy and its basic foreign policy, in a talk en- 
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titled “Does Russian Atomic Policy Threaten World 
Peace?” (March 11, 15 min.) 

Atlantic Fleet Maneuvers in Carribluan Sea On-the- 
scene broadcast of the Atlantic Fleet Maneuvers in the 
Caribbean Sea. Hull, ABC San Juan correspondent, 
interviewed Rear Admiral Richard 0. Davis, Comman¬ 
der, Amphibious Forces Atlantic Fleet. Broadcast also 
included a wire-recorded description of the early morn¬ 
ing maneuvers made during the air strikes, shore bom¬ 
bardment and Marine invasion. (March 13, 15 min.) 
The Vision of Joe Smith - Bishops’ Relief Committee 
Program In cooperation with the Bishops’ Relief 
Committee, a dramatization starring Pat O’Brien. 
From Cincinnati, Archbishop John T. McNichols, OP, 
STM, gave a short talk. (March 13, 30 min.) 

Academy Aivard Program Pickup of the Academy 
Award Dinner at which the Academy of Motion Pic¬ 
tures Arts and Sciences presents its yearly awards to 
outstanding motion picture actors, directors, etc. 
(March 13, 3 hours) 

Secretary of the Nary James Forrestal Forrestal 
addressed the luncheon meeting of the Foreign Policy 
Association of Philadelphia. His subject was “Ar¬ 
mament and World Peace.” He was introduced by 
former Supreme Court Justice Owen J. Roberts. 
(March 15, 30 min.) 

Congressional Hearings on Aid to Greece and Turkey 
Recorded highlights of the House Foreign Relations 
Committee hearings on aid to Greece and Turkey, 
with live commentary and interpolation by Martin 
Agronskv. (March 21, 30 min.) 

Dallas Symphony Orchestra Dallas Symphony Or¬ 
chestra, under the direction of Antal Dorati. (March 
22, 60 min.) 

74 Greek Independence Day Broadcast of a portion of 
the Greek Independence Day Ceremonies being held 
at the Hotel Commodore. Speakers were former Presi¬ 
dent Herbert Hoover and Dean Alfange. They were 
introduced by the Most Reverend Athenagoras. 
National Chairman of the Greek War Relief Asso¬ 
ciation. (March 25, 15 min.) 

American Red Cross Special Program In coopera¬ 
tion with the American Red Cross and the Army Air 
Forces, this was a special program in behalf of the Red 
Cross 1947 Drive for funds. (March 25, 30 min.) 
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Congressional Hearing on TJnamerican Activities. 
Testimony of J. Edgar Hoover, Director of the FBI, 


on 

communism in the United States, at a Congressional 
Hearing on Unamerican Activities. (March 26, |35 
min.) 

Congressional Hearings on Aid to Greece and Turkey 
Recorded highlights of the House Foreign Relations 
Committee hearings on aid to Greece and Turkey, with 
commentary. (March 27, 30 min.) 

Senator Claude Pepper , Democrat of Florida Senator 
Pepper discussed his proposed resolution on the Greek 
situation. (March 27, 15 min.) 

Warren R. Austin Broadcast of the latter portion of 
the address of Warren R. Austin, U. S. delegate to the 
Security Council of the United Nations. This address 
was an explanation to the United Nations as to why tljie 
U. S. acted to aid Greece. (March 2S, 14 min.) 

Henry Wallace Wallace made a major address on cur¬ 
rent United States foreign policy as it. pertains to the 
Greece-Turkey situation. Address was made at a mass 
meeting held in Madison Square Garden under sponsor¬ 
ship of the Progressive Citizens of America. Mr. Wal¬ 
lace's title was “Back to the United Nations”. (March 
31, 15 min.) 

Congressional Subcommittee Hearings John L. Lew{s 
appeared before the House Labor Subcommittee on tlje 
Centralia Mine disaster on this date. This prograijn 
comprised wire-recorded highlights of his testimony, 
with live commentary by ABC correspondent Johjn 
Edwards. (April 3, 28 1 /» min.) 

Washington Cathedral Easter Sunrise Service Eastdr 
service from Washington Cathedral in Washington, 
D. C. Cathedral choir of 35 men and boys in traditional 
Easter music, and Easter greeting address by the Very 
Rev. John Wallace Suter, Dean of the "Cathedra). 
(April 6, 30 min.) 

Easter Program From Soldiers Memorial Eastet* 
program of the St. Louis Lutheran Walther League 
from Soldiers Memorial, St. Louis, Missouri. (Apri|l 
6, 30 min.) 

Hollywood Bowl Easter Sunrise Service Easter Sun 
rise Service from the Hollywood Bowl. (April 6, 60 
min.) 

Andrei A. Gromyko The transcribed address o 
Andrei Gromyko, Soviet delegate to the Security Coun 


26 


cil, was broadcast. This address stated the Russian 
position on the U. S. plan to aid Greece and Turkey, j 
Live commentary was given by ABC correspondent , 
Gordon Fraser from Lake Success. (April 7, 28V-2 min.) 
Eugene Dennis, General Secretary of the Communist 
Party, USA Dennis spoke on the subject, “Why the 
Communist Party, USA, should not be restricted.” 
(April 7, 15 min.) 

Representative Karl E. Mundt, Republican of South • 
Dakota Representative Mundt spoke on the subject, 
“Why the Communist Party in America Should be i 
Restricted.” (April 8, 15 min.) 

Wilson Wyatt, National Chairman of Americans for 
Democratic Agencies Wyatt spoke on the subject, 
“The Greek-Turkish issue” (April 8,15 min.) 

Senate Mine Investigating Subcommittee Hearings 
Wire-recorded highlights of the Senate Mine Investi¬ 
gating Subcommittee Hearings were broadcast. Sec- i 
retary of the Interior, Julius Krug, appeared before i 
the committee on this date. ABC correspondent John 
Edwards gave live commentary on the event. (April 10, . 
28 1 /;> min.) 

Franklin D. Roosevelt Memorial Service Memorial 
services commemorating the second anniversary of the 
death of Franklin D. Roosevelt. From Hyde Park, ; 
Henry Morgenthau, Jr., and Mrs. Eleanor Roosevelt 
spoke. The program then switched to Washington for 
a brief address by President Truman. (April 12, 15 
min.) 

American Cancer Society Special program in coopera¬ 
tion with the American Cancer Society. Participants 
included Metropolitan Opera stars Jan Peerce, Jessica , 
Dragonette, with music by Joseph Stopak and the or¬ 
chestra. Dr. Frank Adair, President of the American 
Cancer Society, gave an address. (April 12, 30 min.) 
Shall the United States Give Aid to Greece and Turkey? 
This issue was discussed by Senator Edwin C. John¬ 
son of Colorado, Representative George H. Bender of 
Ohio and Senator Raymond E. Baldwin of Connecticut. 
John Edwards, ABC commentator, served as modera- ■ 
tor. (April 12, 30 min.) 

76 Secretary of Labor Lewis B. Scliwellenbach Schwell- 
enbach reported on the telephone strike and made an 
emergency appeal for speedy collective bargaining. 
(April 15, 15 min.) , 
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Senator Glen Taylor, Democrat of Idaho Senator Tajy- 
lor spoke on the Greek-Turkish Loan proposal. Sena¬ 
tor Taylor is opposed to the proposal and believes 
relief aid only should be given to Greece. (April 15, 
15 min.) 

Texas Explosion Eye witness accounts of the ex¬ 
plosion disaster in Texas City. Wire recordings <|)f 
details by Jack Edmunds and Lee Hendricks; live 
broadcast from Texas City by Art Finger. (April 16, 
15 min.) 

Joseph Bierne, President National Federation of Tel¬ 
ephone Workers Bierne reported on the Union’s po¬ 
sition in the current telephone strike and answered the 
address made by Secretary of Labor Schwellenbach tb|e 
previous night. (April 16, 15 min.) 

Norman Thomas Mr. Thomas, Chairman of tlije 
National Action Committee of the Socialist Party, an)} 
former Presidential candidate of that party was heard 
in an address entitled ‘‘How to Stop Russia”. (April 
19,15 min.) 

Representative Charles Halleck, Republican of In¬ 
diana Ilalleck, Majority Leader of the House spoke 
on the subject, “The Republican Congress Delivers”. 
(April 21, 15 min.) 

George Meany, Secretary-Treasurer of The America X 
Federation of Labor Meany spoke on the subject!, 
“Anti-Labor Legislation”. (April 24, 15 min.) 


Fire Prevention Discussion Special broadcast in ob| 
servance of National Fire Prevention Week. Speakers 
on the program were Mr. Bruce Bielaski, Executive Di{ 
rector of the President’s Conference on Fire Prevenj 
tion, and Mr. Joseph Nickerson, National Chairman of| 
the American Red Cross. (April 26, 15 min.) 

Joint Committee for Equal Rights A panel of speakers 
representing the Joint Committee for Equal Rights 
discussed the proposed Equal Rights for Women 
Amendment to the Constitution. Participating were 
Representative John M. Robinson of Kentucky, Miss 
Ellen Sherwin, Miss Anita Pollitzer, Chairman of the 
National Woman’s Party, and Dr. Irma Gene Nevins 
of the Business and Professional Women’s Club. (April 

26, 15 min.) 

Secretary of State George C. Marshall Marshall 

reported on the Moscow Foreign Ministers Confer¬ 
ence just concluded at that time. (April 28, 30 min.) 
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President Truman Official Greeting to President Ale¬ 
man of Mexico Broadcast of the arrival of President 
Aleman of Mexico at the National Airport in Wash¬ 
ington, and his official greeting by President Truman. 
(April 29, 15 min.) 

United Negro College Fund - Carnival of Stars Vari¬ 
ety program in cooperation with the United Negro Col¬ 
lege Fund. Appearing were: Carol Brice, Eddie 
Matthews, Robert “Believe It or Not” Ripley, the 
Three Flames, Cy Walter Erskine Hawkins. (April 
29, 30 min.) 

Representative 0. C. Fisher, Democrat of Texas 
Fisher, member of the House Labor Committee, spoke 
on the subject, “Pending Labor Legislation”. (May 1, 
15 min.) 

Representative William Colmer and Representative 
Lawrence Smith Colmer, Democrat, of Mississippi 
and Smith, Republican of Wisconsin, spoke on the sub¬ 
ject, “The Greek-Turkish Loan”. Colmer spoke in 
favor of the bill and Smith against it. (May 5,15 min.) 
Barbed Wire Sky In cooperation with the United 
Jewish Appeal, this dramatic program presented Vic¬ 
tor Young and his orchestra and a dramatization fea¬ 
turing John Garfield and Edward G. Robinson, Agnes 
Moorhead and Paul Muni. Henry Morgenthau, Gen¬ 
eral Chairman of the United Jewish Appeal, presented 
a two-minute address. (May 6, 30 min.) 

The Honorable Warren Austin Austin, U. S. delegate 
to the Security Council, made the principal address at 
the annual meeting of the U. S. Associates of the In¬ 
ternational Chamber of Commerce. His subject was 
“World Stability through the United Nations”. (May 
6, 30 min.) 

Pending Labor Legislation Representative Fred 
Hartley, Republican of New Jersey and Chairman of 
the Education and Labor Committee of the House, 
spoke on labor legislation. Rep. Hartley is author of 
the House Labor Bill. (May 8, 15 min.) 

78 Official Opening of Centenary International Phi¬ 

latelic Exhibition Broadcast of the official opening 
of the Centenary International Philatelic Exhibition. 
Participants included Mayor William O’Dwyer, Post¬ 
master General Robert Hannegan, Postmaster of New 
York City Albert Goldman, and Harry Lindquist, Chair- 
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man of the Executive Committee of the Stamp Show. 
(May 17, 15 min.) 

Cotton Week Broadcast Broadcast marking the closing 
celebration of Cotton Week, which was climaxed jby 
the Mask and Mummers Ball, at which the King ajnd 
Queen of Cotton returned the keys to the city after 
their week’s reign. (May 17, 15 min.) 

Panel of Americans In connection with “I Am Jin 
American Day” ABC presented a panel discussion 
by six California college girls who represent a cross 
section of faiths and national origins. Members of 
the panel were: Jeanne Farrell, Catholic; Marian 
Taylor, Jewish; Marian Hargrave, Protestant; Eritie 
May Maxey, Negro; Frances Toy, Chinese American; 
and Maria Elena Ramirez, Mexican-American. Dr. 
G. Byrone Done, of the University of California faculty, 
was moderator. (May 18,15 min.) 

Slums 1 A documented story of slums throughout the 
country, their effects on the people who live in them 
and on those who live in the surrounding communitjy. 
George Ilicks was narrator. (May 20, JO min.) 

Slums II Recommendations for the nation and its cities. 
Housing experts criticized case problems, pointing up 
the several approaches being made to the situation. 
A national solution was proposed. (May 20, 30 min.) 
The Way of Life Dramatization dealing with the staj*t 
and growth of the Jewish Daily Forward. (May 25, 
30 min.) 

Louis E. Starr, Commander-in-Chief of Veterans of 
Foreign Wars Starr Delivered a Memorial Day Ad¬ 
dress entitled “Are We Keeping the Faith?” (May 30, 
15 min.) 

Daemon Runyon Me moral Fund for Cancer Relief 
Special program direct from the Damon Runyon Me¬ 
morial Fund for Cancer Relief Headquarters at Co¬ 
lumbus Circle. Participating on the program were 
Taylor Grant, Headline Edition Editor; commentatoif, 
John B. Kennedy; and ABC correspondent Pauling 
Frederick. (May 31, 15 min.) 

Senator Edward Martin Senator Martin, Republican 
of Pennsylvania, addressed the convention of the Young 
Republican National Federation. His subject wa? 
“Youth Shapes America’s Tomorrow.” (June 
IQ /2 min.) 
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78 V-jE Day Anniversary Program The program 

traced the progress of events from the time Presi¬ 
dent Roosevelt asked Congress to declare war until 
President Truman delivered his victory address. Re¬ 
cordings of Roosevelt’s and Truman’s addresses were 
played. ABC correspondents in Rome, London, Paris, 
Berlin and Washington reported on conditions in 
their respective cities, two years after V-E day. (May 
8, 30 min.) 

Senator A. Willis Robertson of Virginia Senator Rob¬ 
ertson, in an address entitled “A Bulwark of De¬ 
mocracy,” discussed the importance of labor and man¬ 
agement settling their own difficulties without going to 
congress for settlement. (May 8, 15 min.) 

Pending Labor Legislation Representative Wint 
Smith, Republican of Kansas and member of the Ed¬ 
ucation and Labor Committee of the House, spoke on 
the subject, * ‘The Veterans’ Stake in Labor Legis¬ 
lation.” (May 9, 15 min.) 

Eric Haas In response to the request of the Socialist 
Labor Party’s request for radio time to present its 
view on current domestic and international topics, ABC 
presented Eric Haas, editor of the Weekly People, of¬ 
ficial organ of the Socialist Labor Party, who discussed 
the Socialist Labor Party views in an interview with 
Joseph Pirinsin, National Organizer of the Organiza¬ 
tion. (May 10, 15 min.) 

Charles P. Taft From the luncheon session of the 
annual meeting of the National Jewish Welfare Board, 
Charles P. Taft, President of the Federal Council of 
Churches, spoke on “The Need for Religion in a Dis¬ 
rupted World.” (May 11, 15 min.) 

Pending Labor Legislation Senator Joseph H. Ball, 
Republican of Minnesota, member of the Senate Labor 
Committee, and one of the leading proponents of the 
labor bill, spoke. (May 12, 15 min.) 

Attorney General Tom Clark Clark spoke before the 
Triennial Convention of B’nai Brith Jewish Service 
Organization on the subject “Civil Rights.” (May 
12, 15 min.) 

International Telecommunications Conference Broad¬ 
cast of the welcoming address at the opening meeting 
of the International Communications Conference in At¬ 
lantic City, held to settle many of the vital problems of 
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worldwide radio. The address was given by Mr. Gar¬ 
rison Norton, Assistant Secretary of State for Trans¬ 
port and Communications. (May 16, 13V-> mini) 
80 General Dwight D. Eisenhoiver Broadcast of the 
address of General Dwight D. Eisenhower at tble 
35th Division Association Reunion in Kansas Cit^. 
General Eisenhower was introduced by Major General 
Ralph E. Truman, President of the 35th Reunion As¬ 
sociation of Kansas City and former commander of 
the 35th division. (June 6, 15 min.) 

Modern Medical Miracles In cooperating with th^ 
American Medical Association, a program featuring 
Dr. Morris Fishbein, Editor of the AM A Journal, who 
gave the high points of the scientific exhibits, and Drl 
Shoulders who described the technical exhibits at the 
Centennial Meeting of the AMA in Atlantic City! 
(June 9, 15 min.) 

We Are Parents Too Program presented in coopera-) 
tion with the National Safety Council. Participants 
were Eddie Cantor, Judy Canova, Ralph Edwards,! 
Hoagy Carmichael, Jack Carson, Jane Wyman, Joint 
Beal, and Bill Goodwin, M. C. (June 19, 30 min.) 

Second Anniversary of The United Nations Charter 
In commemoration of the signing of the United Nations 
Charter, in San Francisco on June 26,1945, this special 
program featured Robert Montgomery, who intro¬ 
duced Charles Boyer. Mr. Boyer read the preamble to 
the Charter. Speaking for Great Britain was Lord 
Salisbury, one of the four official British delegates to 
the San Francisco Conference. The French repre- j 
sentative was Maurice Couve Demurville, Deputy For¬ 
eign Minister of France. American speaker was Rep- 1 
resentative Sol Bloom, the American delegate to the 
San Francisco Conference. (June 21, 15 min.) 

St. Lawrence University Commencement Exercises 
Associate Justice Robert H. Jackson of the United 
States Supreme Court delivered the commencement 
address at St. Lawrence University Commencement 
Exercises. (June 22, 15 min.) 

Special Senate Labor Vote Program Program direct | 
from the Senate Radio Gallery, with commentary on 1 
the Senate’s over-riding the Presidential veto of the i 
Taft-Rartlev Labor Bill. Tris Coffin and Martin 
Agronsky handled color on the program and Elmer 


i 
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Davis commented on the Labor Bill and its signifi¬ 
cance. (June 23, 14 min.) 

Rededication 1947 Program in celebration of the 
second anniversary of the signing of the United Na¬ 
tions Charter. Orson Welles read the preamble to 
the Charter and the following persons made brief 
addresses in honor of the occasion: President Harry 
S. Truman; Prime Minister Clement Attlee; Prime 
Minister Paul Ramadier of France; President Cliiang 
Kai-Shek; Andrei Gromyko; Paul Henri Spaak of 
Belgium, and Trygve Lie, Secretary-General of the 
United Nations. (June 26, 30 min.) 

Representative Everett Dirksen, Republican of Illi¬ 
nois Dirksen, Chairman of the Subcommittee on Ag¬ 
riculture Appropriations, spoke on the subject, “Farm¬ 
ers and the Federal Budget.” He discussed the pres¬ 
ent outlook on crop production and explained the 
Congressional action taken in the Appropriations Bill 
on this subject. (June 28, 15 min.) 

81 ABC also leads in public interest programs. Fol¬ 
lowing are examples of regularly scheduled night¬ 
time programs broadcast by KECA, during the period 
April-May-June, 1947, which would not have been heard 
by KECA listeners in the interference area if KTHT 
had been operating as proposed: 

Public Affairs 

America’s Town Meeting. Thursdays, 8:30-9:00 PM. 
Radio’s sounding board for discussion of the issues 
uppermost in the minds of the American people— 
social, political and economic. Outstanding authori¬ 
ties in the field under discussion are chosen to speak 
on these broadcasts. George V. Denny is moderator. 
Topics discussed: 

4/3/47 Should the Communist Party be Out¬ 
lawed in the United States? 

4/10/47 Do We Really Elect Our Own President?! 

4/17/47 Are Cooperatives a Threat to Private 
Business? 

4/24/47 Does Our New Foreign Policy Lead to 
Peace or War? i 

5/1/47 What Should We Do About Germany. 

Now? ! 
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5/8/47 What Can We Do to Get More Housing)? 

5/15/47 Should We Continue the Voice of Amer¬ 
ica Broadcasts? 

5/22/47 How Can We Avoid an Economic Busti? 

5/29/47 How Can We Strengthen the American 
Family? 

6/5/47 Are Communism and Christianity In¬ 
compatible ? 

6/12/47 What Should We Do About Prices and 
Rents? 

6/19/47 Should We Admit 400,000 of Europe’s 
Homeless Now? | 

6/26/47 How t Can We Halt the Spread of Rusj 
sian Power in Europe? j 

World Security Workshop. Thursdays, 9:00-9:30| 

PM. A series of dramatizations dealing with world 

peace and security, designed to present fresh api 
proaches to the problem of international understand¬ 
ing. Amateur and professional writers throughout 
the United States have been asked to submit scripts. 
Presented in cooperation with the United World Fed¬ 
eralists. 

Youth Asks the Government. Saturdays, 6:00-6:30 
PM. In order that youthful listeners may get a 
complete, rounded picture of the function and opera¬ 
tion of the many departments of government, a group 
of Washington Children who have shown a special 
interest in public affairs interrogate members of 
Congress, department heads, and administrative lead-1 
ers on the workings of the various governmental | 
branches. John Edwards, ABC correspondent, is 
moderator. 

Music 

Sunday Evening Hour. Sundays, 5:00-6:00 PM. 
Detroit Symphony Orchestra of 95 men, conducted by | 
the eminent American music director, Karl Kruger. | 
Boston Symphony Orchestra. Tuesdays, 9:00-10:00 
PM. Conducted by Serge Koussevitsky. A notable 
array of guest conductors and soloists appeared dur- i 
ing the season. i 

Boston Pops Orchestra. Tuesdays, 9:00-10:00 PM. [ 
Symphony Hall in Boston undergoes its annual change- j 
over into summer garb—seats are removed and tables I 
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installed where patrons may enjoy light refreshments 
and light music at the same time. The Boston “Pops” 
concerts, under the direction of Arthur Fiedler, bring 
the informality of Symphony Hall directly into the 
homes of thousands of listeners. 

Service Programs 

The Doctors Talk It Over. Mondays, 9:00-10:15 PM. 
A program in the field of medical care and public 
health, with outstanding medical authorities inter¬ 
viewed by Milton Cross on subjects ranging from the 
uses of penicillin to the treatment of the common cold. 

Serious Drama 

Theatre Guild On The Air. Sundays, 7:00-8:00 PM. 
Each week millions of American listeners have the 
opportunity of becoming acquainted with, in their own 
homes, the finest mysteries, comedies and tragedies 
ever performed on the Broadway stage. Distin¬ 
guished stage, screen and radio performers take their 
places at the microphone to star in the masterpieces 
of renowned Broadway playwrights. 

Mr. President. Thursdays, 9:30-10:00 PM. This un¬ 
usual dramatic program stars Edward Arnold, and 
is based on the interesting human incidents which oc¬ 
curred in the lives of our presidents. Identification 
of the President around whose life the story is woven 
is not revealed until the end of the program, enabling 
listeners to test their biographical knowledge of our 
Presidents. 

News and Commentary 

ABC is also distinguished for its newscasts, news analy¬ 
ses, and news commentaries. Since the time of the Blue 
Network, it has generally been recognized that ABC offers 
variety in commentators and analysts which, from the 
points of quantity, quality and balance, is not avail- 
83 able on other stations. Of particular interest in 
the Los Angeles area is the coverage of Hollywood 
offered by Walter Winchell (6:00-6:15 PM, Sunday), 
Louella Parsons (6:15-6:30 PM, Sunday), and Jimmy 
Fidler (6:30-6:45 PM, Sunday), an important service to 



many listeners and not available to the same degree 0^1 
other stations. 

Sports 

Gillette Fights. Fridays, 7:00-7:30. Each Friday 
night millions of American listeners obtain a blow-by- 
blow description of the week’s most important fight. 

Local Public Service Programs 

In addition to its national network programs, KECA 
also originates and broadcasts many local public servic<jj 
programs. Following are examples of typical local pub¬ 
lic service programs broadcast by KECA during evening 
hours in 1947 and not available on other stations: 

Atwater Kent Audition. Broadcast annually in January 
and February. Presents leading contestants and winners 
in contests among youthful vocalists competing for $15,000 
cash prizes. I 

Prevention Preferred. Broadcast annually in coopera-j 
tion with Parent-Teachers Assocation to promote child 
hygiene and preventive medical care. Dramatizes cases 
of tragically handicapped children whose physical disabili-i 
ties might have been prevented by proper care and simple! 
medical treatment at the proper time. 

Jobs for Juniors. Broadcast annually. Interview pro¬ 
grams designed to prevent juvenile delinquency by ob¬ 
taining vacation jobs for high school students. 

Local Election Programs. Dramatizes and explains is¬ 
sues involved in Los Angeles citv and countv elections. 
Discusses such matters as proposed bond issues, ballot 
proposition, and charter amendments, not candidates for 
public office. 

American Tradition. Weekly program. Dramatic 
84 narrative of some outstanding tradition or charac¬ 
teristic typically American in nature. 

Design for Death. Dramatic narrative based on mate¬ 
rial in the Los Angeles Police Department files. De¬ 
signed to promote traffic safety. 
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Indicative of the high caliber of its programs (thereby 
distinguishing them from other programs of the same 
type) are the awards made to ABC, its programs and its 
feature personalities during the past few years. Among 
these are: 

19 4 6 

Billboard Annual Award —for most outstanding pub¬ 
lic service program—America’s Town Meeting of the 
Air. 

Eleventh Annual Award from Women’s National Ra¬ 
dio Committee —for promotion of racial tolerance, in¬ 
ternational understanding, and an intelligent grasp 
of social problems—America’s Town Meeting of the 
Air. 

National Council of Teachers of English —for keeping 
the American public fully informed regarding public 
issues —America’s Towm. Meeting of the Air. 

Motion Picture Daily Award —for best male vocalist 
and best Master of Ceremonies—Bing Crosby. 
Motion Picture Daily A ward —for most promising star 
of tomorrow and second place for best comedy show— 
Henry Morgan. 

Motion Picture Daily Award —second best dramatiza¬ 
tion—Theatre Guild of the Air. 

Motion Picture Daily Award —second best symphony 
orchestra—Boston Symphony. 

Dupont Award —for distinguished and meritorious 
performance of public service by aggressive, consist¬ 
ently excellent and accurate gathering and reporting 
of news by radio—Elmer Davis. 

National Headline Club Award —for consistently fine 
work during the past year, as exemplified by atom 
bomb series—Raymond Gram Swing. 

Seventeenth Institute for Education by Radio of Ohio 
State University Awards —to World Security Work¬ 
shop, Theatre Guild on the Air, Hiroshima, Are These 
Our Children, and Raymond Gram Swing. 

19 45 

George Foster Peabody Award —for best educational 
program—America’s Town Meeting of the Air. 

85 BBC Award —for interpreting America at war to 
the British people—Raymond Swing. 
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National Headliners Club Award —for best domestic 
news broadcast—H. R. Baukhage. 

Milwaukee Journal Poll —first in news division—Wal¬ 
ter Winchell. 

Billboard Annual Award —for second prize in dranjia 
—Theatre Guild on the Air. 

Youthbuilders Award —for outstanding service to build 
peace—America’s Town Meeting of the Air. 
Billboard Award —for best announcer—Milton Cross. 
National Civic Federation Award —for campaifi^i 
against juvenile delinquency—Jimmie Fidler. 

Musical America Award —for best announcer—Miltdn 
Cross. 

Radio Daily Poll —for best educational program— 
America’s Town Meeting of the Air. 

Billboard Poll — for best educational program— 
America’s Town Meeting of the Air. 

Inter-Racial Film and Radio Guild Unity Award- J- 
Southernaires. 

Woman’s Day Magazine —for best mystery program 
—Counterspy. 

Sporting News Award —for best sports commentator 
—Harry Wismer. 

Motion Picture Daily Award —for best announcer— 
Milton Cross. 

Radio Daily Poll Award —for second place in drama 
—Theatre Guild on the Air. 

i 

19 4 4 

George Foster Peabody Award —for best commenta¬ 
tor—Raymond Swing. 

International Headliners Club —for best news broad¬ 
cast—George Hicks (D-Day broadcast). 

Boy Scouts of America Award —for services and as¬ 
sistance—Breakfast Club. I 

Sporting News Award —for best sports commentator 
—Harry Wismer. 

Radio Daily Poll —for best children’s program—Lon^ 
Ranger. 

Motion Picture Daily Award —for best children’s pro¬ 
gram—Lone Ranger. 

Motion Picture Daily Award —for best commentator 
—Raymond Swing. 

Motion Picture Daily “Fame Poll” —for best orches¬ 
tra—Boston Symphony. 
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86 V. 

The loss of the program service of KECA to the listeners 
residing in the interference area is not in the public interest. 
KECA believes that it comes within the provision of the 
Standards of Good Engineering Practice concerning stand¬ 
ard broadcast stations, which reads as follows: 

“When it is shown that primary service is rendered 
bv anv of the above classes of stations, beyond the 
normally protected contour, and when primary serv¬ 
ice to ay)proximately 90 percent of the population 
(Population served with adequate signal) of the area 
between the normally protected contour and the con¬ 
tour to which such station actually serves, is not sup¬ 
plied by any other station or stations carrying the 
same general program service, the contour to which 
protection may be afforded in such cases will be de¬ 
termined from the individual merits of the case under 
consideration.” 

If the nighttime service area of KECA is not adequately 
protected to its present interference-free contour, the 
public interest requires that the Commission designate the 
application of KTHT for hearing in order to give KECA 
an opportunity to show the extent and seriousness of the 
loss to its service area and in order to permit the Com¬ 
mission to determine whether the public interest will best 
be served by KTHT operating as proposed by KTHT or i 
operating so as to protect the present interference-free 
contour of KECA. Cf. Commission’s Order of Septem¬ 
ber 5, 1947 , in re Application of Rochester Broadcasting* 
Company , Docket No. 7876. KECA’s consulting engineer 
has completed the preliminary work on a revised direc¬ 
tional antenna pattern for KTHT which will permit it to 
serve substantially the same area and population as pro¬ 
posed without interfering with KECA or other existing 
stations. Complete details of this revised antenna array 
will be submitted to the Commission as soon as the work 
thereon is complete. 
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87 


VI. 


The Commission’s action of August 21, 1947, granting 
the application of KTIIT without hearing, constitutes 
a reduction of the service area of KECA contrary 
to the provisions of the Communications Act [Sections 
303(h) and 312(b)] and to the decision of the Supreme 
Court of the United States in Federal Communications 
Commission v. National Broadcasting Company (KOA), 
319 U. S. 239, 87 L. Ed. 1374, 03 S. Ct. 1035 (1943). ' 


VI. 

Because of the loss in program service to the listeners 
of KECA, as well as the irremediable damage that woul|d 
be caused to ABC by the operation of KTHT as pro¬ 
posed, the Commission is requested to suspend its ordc|r 
of August 21, 1947, until such time as final decision ijs 
reached in this matter. 

Wherefore, the premises considered, it is respectfully 
prayed: 

(1) That the Commission issue a further order, modifyt 
ing its order of August 21, 1947, granting the KTTIT apj- 
plication, and directing KTHT within 60 days to file aij. 
application for modification of construction permit to pro¬ 
vide adequate protection to the present interference-free 
nighttime service contour of KECA, or 

(2) That the Commission (a) set aside the grant of the 
application of KTHT, (b) designate it for hearing, (c)j 
make KECA a party to the hearing, and (d) include an| 
issue to determine whether KTHT could operate with 
5,000 watts night and employ a directional antenna such 
as would afford protection to the present KECA service 
area and to the present service areas of other co-channel 
stations. 
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88 (3) That the Commission suspend its order of 
August 21, 1947, until final decision is reached in 

this matter. 

(4) That the Commission grant KECA such further re¬ 
lief as it deems just and proper. 

Respectfully submitted, 

American Broadcasting Company, Inc. (KECA) 

By /s/ Joseph A. McDonald 
Joseph A. McDonald 
30 Rockefeller Plaza 
New York 20, New York 

By /s/ Andrew G. Haley 
Andrew G. Haley 
James A. McKenna, Jr. 
Charles E. Thompson 
1703 K Street, N. W. 
Washington 6, D. C. 

Its Counsel. 

September 11, 1947. 

89 AFFIDAVIT 

City of Washington 

District of Columbia, ss : 

Frank G. Kerr, having been duly sworn, deposes and 
says: 

1. That he is a qualified engineer engaged in consulting 
engineering in the city of Washington, D. C., and a mem¬ 
ber of the firm of Kear and Kennedy and that his quali¬ 
fications are a matter of record with the Federal Commu¬ 
nications Commission. 

2. That the firm of Kear and Kennedy has been retained 
by the American Broadcasting Company, licensee of Radio 
Station KECA, Los Angeles, California, to examine the 
application of the Texas Star Broadcasting Company, li- 
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censee of Radio Station KTHT, Houston, Texas, for 
modification of construction permit on 790 kc, to increase 
nighttime power from 1 kw to 5 kw, using a directional 
antenna day and night, tendered for filing June 12, 1947, 
File No. BMP-2912, and for which a construction permit 
was granted on August 21, 1947. 

3. That he has examined this application and lias pre¬ 
pared the following exhibits, showing the extent of (in¬ 
terference which would be caused to the presently pro¬ 
tected service area of KECA: 

Exhibit A ! 

Map showing the extent of interference to KECA. 

Exhibit B 

Tabulation of total standard broadcast services avatl 
able in the area within which interference would be caused 
KECA. 

Exhibit C 

Tabulation of population and areas which would suffer 
interference as a result of the proposed operation <j)f 
KTHT. 

90 Exhibit D 

Tabulation of standard broadcast services avail¬ 
able in the area gained by the proposed operation of KTH'I'. 

4. That in determining the extent of the above inter¬ 
ference and service areas lie has employed the Standards 
of Good Engineering Practice Concerning Standard Broad¬ 
cast Stations of the Federal Communications Commission, 
and that populations were determined using the 1940 
United States Census. 

5. That he has calculated the service areas of American 
Broadcasting Company affiliates in the vicinity of Los 
Angeles, California, and finds that no affiliate other thaij 
KECA would provide service in the area lost to KECA| 
as a result of the proposed KTHT operation. 
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6. That the foregoing statements and the aforemen¬ 
tioned exhibits which are attached to and form part of 
this affidavit are true and correct of his own knowledge 
except such statements as are on information and belief, 
and as to such statements he believes them to be true. 

/s/ Frank G. Kear 
Frank G. Kear 

Subscribed and sworn to before me this 5th day of Sep¬ 
tember, 1947. 

/s/ Ethna White, 

(seal) Notary Public. 

My commission expires Feb. 15, 1951. 
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EXHIBIT B 


Total Services in Area Lost to KECA as a Result 
of Proposed KTHT Operation 

Network 

Affiliation Station 

NBC KFI, Los Angeles, California 
640 kc, 50 k\v, U 

CBS KNX, Los Angeles, California 
1070 kc, 50 kw, U 

None KLAC, Los Angeles, California 
570 kc, 5 kw-LS, 1 kw-N 
None KMPC, Los Angeles, California 
710 kc, 50 kw, U, DA-N 
None KPMO, Pomona, California 
1600 kc, 500 w-U 

None KVVC, Ventura, California 
1590 kc, 1 kw, U, DA-1 

93 EXHIBIT C ! 

Population and Area Summarv | 

Contour (mv/m) Population Area (Sq.M\i.) 

1.83 * 2,977,404 *** 3,910 I 

2.46 ** 2,823,760 3,008 i 

Service lost to KECA 

as a result of proposed | 

KTHT operation 153,644 902 j 

Percent Loss 5.2% 23% | 

* Present limit to KECA. 

** RSS Limit to KECA with Proposed KTHT. 

*'** Population of cities over 2,500 persons between tjie 
2.0 mv/m and 1.83 mv/m contours have not been in¬ 
cluded. 
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94 EXHIBIT D 

Primary Services Available in Area Gained 
by Proposed 5 Kw Operation KTHT, 
Houston, Texas 

790 Kc 5000 Watts U, DA-2 

Network 

Affiliation Station 

ABC KXYZ, Houston, Texas 

1320 kc, 5 kw, U, DA-N 
MBS KLUF, Galveston, Texas 
1400 kc, 250 watts, U 
NBC KPRC, Houston, Texas 

950 kc, 5 kw, U, DA-N 
CBS KTRH, Houston, Texas 
740 kc, 50 kw, U, DA 
None KLEE, Houston, Texas 
610 kc, 5 kw, U, DA-N 
None New, Goose Creek, Texas 
1360 kc, 1 kw, U, DA 
None KATL, Houston, Texas 
1590 kc, 1 kw, U, DA ‘ 

None KNUZ, Houston, Texas 
1230 ke, 250 watts, U 
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99 Before the 

FEDERAL COMMUNICATIONS COMMISSION j 
Washington 25, D. C. 

In re Application of 

Roy Hofheinz and W. N. Hooper d/b as Texas Star Broad¬ 
casting Company (KTHT) Houston, Texas 

For Modification of Construction Permit 

File No. BMP-2912 J 

Supplement to Petition for Review and Reconsideration 

of Board Action 

American Broadcasting Company, Inc., licensee of Radio 
Station KECA, Los Angeles, California, hereby supple¬ 
ments its Petition for Review and Reconsideration of Board 
Action by submitting herewith an engineering affidavit 
which contains: 

a) technical details of a proposed revised directional 
antenna system for KTHT; 

b) map showing the pertinent KTHT nighttime service 
contours which would result from the KTHT foqr 
element directional antenna system authorized by the 
Commission on August 21, 1947 and from the pro¬ 
posed six element directional antenna system describe^ 
in the affidavit; and, 

(c) tabulation showing the night service area and popu¬ 
lation now authorized for KTHT and the comparably 
area and population which would result from the pro¬ 
posed antenna system. 

The affidavit shows that KTHT would serve substantially 
the same areas and population with the antenn^ 

100 system described in the affidavit as would be served 
with the antenna system now authorized. There 

would be a slight decrease in the interference-free night¬ 
time area (1,190 square miles as compared with 1,248 square 
miles) and a slight increase in the interference-free night¬ 
time population (579,357 persons as compared with 574,06-^ 
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persons). The revised antenna system would protect the 
present service area of KECA and the service areas of all 
existing or proposed co-channel and adjacent channel 
stations. 

Wherefore, it is respectfully requested that the relief 
heretofore prayed in the Petition for Review and Recon¬ 
sideration of Board Action be granted. 

Respectfully submitted, 

American Broadcasting Company, Inc. (KECA) 

By /s/ Joseph A. McDonald 
Joseph A. McDonald 
30 Rockefeller Plaza 
New York 20, New York 

By /s/ Andrew G. Haley 
Andrew G. Haley 
James A. McKenna, Jr. 
Charles E. Thompson 
1703 K Street, N. W. 
Washington 6, D. C. 

Its Counsel 

September 23, 1947. 

101 AFFIDAVIT 

City of Washington, 

District of Columbia , ss: 

Frank G. Kerr, having been duly sworn, deposes and 
says: 

1. That he is a qualified engineer engaged in consulting 
engineering in the city of Washington, D. C., and a mem¬ 
ber of the firm of Kear and Kennedy and that his qualifica¬ 
tions are a matter of record with the Federal Communica¬ 
tions Commission. 

2. That the firm of Kear and Kennedy has been retained 
by the American Broadcasting Company, Inc., licensee of 
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Radio Station KECA, Los Angeles, California, for the per¬ 
formance of certain engineering duties in connection wijth 
the design of a directional antenna system for KTHfT, 
Houston, Texas which will afford protection to the present 
night limit contour of KECA as well as all other co-channel 
stations. 

3. That he has prepared or caused to be prepared und^r 
his immediate supervision the following exhibits in ac¬ 
cordance with the Federal Communications Commission’s 
Rules and Regulations and Standards of Good Engineering 
Practice Concerning Standard Broadcast Stations. 

Exhibit A j 

Calculated Nighttime Horizontal Plane Pattern 

Exhibit B 

I 

Calculated Nighttime Service Contours 

Exhibit C 

Population and Area Summary 

4. That in the preparation of the above exhibits he as¬ 
sumed the site and ground conductivities used in the ap¬ 
plication of KTHT for their presently proposed operation. 

(FCC File No. BMP-2912) 

I 

102 5. That, as shown in Exhibits B and C, he believes 

the antenna system herein described will providC 
nighttime service to substantially the same areas and popuj 
lations as proposed by KTHT. j 

6. That he has investigated the effect of this proposal onj 
the daytime coverage of KTHT and found it to be negligible.1 

7. That all populations were determined by reference to 
the 1940 census records. 

8. That to his best opinion and belief the operation of 
KTHT, with the power and directional antenna system 
herein described, will in no way affect adversely the service 


I 


l 
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of any existing or proposed co-channel or adjacent-channel 
station. 

9. That the foregoing statements and the aforementioned 
exhibits which are attached to and form part of this report 
are true and correct of his own knowledge except such 
statements as are on information and belief, and as to such 
statements he believes them to be true. 

/s/ Frank G. Kear 

Subscribed and sworn to before me this 15th day of 
September, 1947. 

/s/ Ethna White 

Notary Public 

My commission expires Feb. 15,1951 














EXHIBIT A (Continued) 


Equation for the Vertical and Horizontal Plane Patterns 

and 

Sample Computation 


[Equation; 

E = 374f(9) |cos [l 18.1cos9cos0+12]| x [l+cos [283.4cos9cos(0+67.3)+34]) 

i 

Where 0 = 0° at AS = 243.3° True. 


Sa mple Computation ; 

Toward WMC, Memphis, Tennessee 
AS = 34°, 0 = 145.7°, Critical Arc = 8.3° to 15° 
at 9 = 3.8°, f(9) = 0.983 

B = 874 x 0.983 |cos [ 118.1cos3.0cosI45.7+12]j x 
jl+cos [283.4cos3.3cos2l3.0+34] | 

E = 5.62 mv/m 














































EXHIBIT C 


C ontour 


25 mv/m 
7.89 mv/m* 


I 

POPULATION AND AREA SUMMARY 


KTHT, HOUSTON, TEXAS 

I 


790 KC 5 KW U, DA-2 



Present 5'kw Operation 

Proposed 5 kw C 

I 

peration 

Population A.rea 

Population 

Area 

410,934 

574,064 1,243 sq. mi. 

341,788 

579,357 1,19 

0 sq. mi, 


I 

Night limit contour 












109 Before the 

FEDERAL COMMUNICATIONS COMMISSION 

In re Application of 
Roy Hofheinz and W. N. Hooper d/b Texas Star Broad¬ 
casting Company, Houston, Texas (KTHT) 

For modification of construction permit 

File No. BMP-2912 


Opposition to KECA Petition for Review and 
Reconsideration 

Roy Hofheinz and W. N. Hooper, d/b as Texas Staj- 
Broadcasting Company (KTHT), Houston, Texas, pursuant 
to the provisions of Section 1.390(d) of the Commission’s 
Rules of Practice and Procedure, do hereby file their op ¬ 
position to the petition of American Broadcasting Com¬ 
pany, Inc. (KECA), Los Angeles, California, requesting a. 
reconsideration of the Commission’s action of August 21, 
1947 granting Station KTHT a modification of its con¬ 
struction permit. In answer to said petition, Station KTHT 
avers: 

1. After an extended consolidated hearing, the Commis¬ 
sion, on May 19,1947, granted Station KTHT a construction 
permit to change frequency to 790 kc, increase power to 5 
kw, daytime, 1 kw, nighttime, with directional antenna at 
night. 


2. On July 3, 1947 KTHT filed an application for modi¬ 
fication of this construction permit to increase its night¬ 
time power to 5 kw, to change transmitter location and to 
install different antenna arrays for both day and night 1 
operation. 

3. Seven weeks later—on August 21, 1947—the Commis-1 
sion granted this application. 

4. Twenty-one days later, on September 11, 1947, Ameri-1 
can Broadcasting Company, Inc., licensee of Station KECA, 
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Los Angeles, California, filed its petition for review and 
reconsideration of the Commission action. 

5. Station KECA is licensed to operate on 790 kc, 5 kw, 
unlimited time with a directional antenna at night. By- 
virtue of such assignment it is a Class II station, entitled 
under the Commission’s rules to protection to the 2.5 mv/m 
contour. The KECA petition specifically admits that the 
Commission’s action of August 21, 1947, granting KTHT a 
modification of its construction permit will not interfere 
with this protection to the 2.5 mv/m contour. Instead both 
the petition and the engineering affidavit of KECA , 

show: , 

110 (1) The nighttime limitation to Station KECA will ! 

be 2.46 mv/m. i 

(2) The area affected by the KTHT proposed operation 
lies between the 1.83 mv/m and the 2.46 mv/m contours of 
KECA. 

(3) That “the interference area is presently served by , 
six other stations” (Page 2 of KECA petition and Exhibit 
B of engineering affidavit), which stations are listed by 
KECA as follows: 

| 

KFI, Los Angeles, California 
640 kc, 50 kw, U 
KNX, Los Angeles, California 
1070 kc, 50 kw, U 
KLAC, Los Angeles, California 
570 kc, 5 kw-LS, 1 kw-N 
KMPC, Los Angeles, California 
710 kc, 50 kw, U, DA-N 
KPMO, Pomona, California 
1600 kc, 500 w-U 
KWC, Ventura, California 
1590 kc, 1 kw, U, DA-N 

6. Although American Broadcasting Company, Inc. 
specifically admits in its petition for review, that the pro¬ 
posed KTHT operation will not interfere with its normally 
protected contour, it requests the Commission to reconsider 
the KTHT grant on the ground that the loss of listeners 
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beyond the normally protected contour will place the Ameri¬ 
can Broadcasting Company, Inc., as a network, in a dis¬ 
advantageous competitive position. To support said allega¬ 
tion KECA alleges that competing networks have superior 
facilities in the Los Angeles area. 

7. In answer to said contention KTHT avers that the 
Commission has not, in the past, licensed stations on the 
basis of competitive network practice. It may be unfortu¬ 
nate that KECA does not have a 50 kw outlet in the Ijos 
Angeles area, but its inability or failure to acquire such! is 
no justification for denying KTHT the right to operate in 
accordance with the requirements of the Commission’s 
rules and regulations, particularly since KECA will not be 
legally injured by virtue of the proposed KTHT operation. 

8. As a basis for claiming hardship American Broad¬ 
casting Company, Inc. refers to the operating deficit of its 
network, which has been offset by earnings of the com¬ 
pany’s owned and operated stations. It is obvious that 
there is no compulsion on the American Broadcasting Com¬ 
pany, Inc. to continue its network operations if they are 

unprofitable and these network losses are hardjly 
111 justification for penalizing other stations operating 
on the same channel as KECA. 

I 

9. If the American Broadcasting Company, Inc.’s allega¬ 
tions regarding network competition were to be taken seri¬ 
ously, the Commission should consider the competitive posi¬ 
tion of the Mutual Broadcasting Company, with which Sta¬ 
tion KTHT is affiliated. It appears from the KECA petition 
and engineering exhibit that no Mutual service is received 
by the area and population between 1.83 mv/m and 2 ,4|ff 
mv/m. 

10. In further support of its petition, KECA refers to tile 
provisions of the Standards of Good Engineering Practice, 
which provides as follows: 

“When it is shown that primary service is rendered 
by any of the above classes of stations, beyond tile 
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normally protected contour, and when primary service 
to approximately 90 per cent of the population (Popula¬ 
tion served with adequate signal) of the area between 
the normally protected contour and the contour to 
which such station actually serves, is not supplied by 
any other station or stations carrying the same general 
program service, the contour to which protection may 
be afforded in such cases will be determined from the 
individual merits of the case under consideration.’’ 
(Underlining supplied) 

It is apparent from this provision of the Standards that no 
station has a legal right to claim interference-free service 
beyond its normally protected contour—v’hich is the 2.5 
mv/m contour in this case. 

11. Protection beyond that contour lies solely within the 
discretion of the Commission only when it appears that the 
interference area is not supplied by any other station or sta¬ 
tions carrying the same general program service. The Com¬ 
mission has no discretion and may not allow' such protec¬ 
tion under the Standards w’hen the same general program 
service afforded by the complaining station is also available 
from another station in that area. 

12. American Broadcasting Company, Inc. contends that 
the programs broadcast by KECA come within the pro¬ 
visions quoted above. How’ever, an examination of these 
programs clearly and positively show’s that KECA, like 
other network stations, broadcasts a diversified program 
schedule. It is well know’ll to the Commission that the 
American Broadcasting Company, Inc. similarly broadcasts 
programs of the same general category as those presented 
by the three other netw-orks. The specific programs must of 
necessity differ, but the same general program service is 
obviously rendered by all four networks. It is, therefore, 

apparent that even if KECA met all other qualifica- 
112 tions the above quoted provision of the Standards 
W’ould not be applicable. 

13. An examination of the programs listed by American 
Broadcasting Company, Inc. in its petition (Pages 6-20) sup- 
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ports the averment that the KECA programs are of the 
same general type as those presented by other network 
affiliated stations. Moreover, the local public service pro¬ 
grams (listed on P. 19 and 20) clearly show that KECA’s 
local programs are for the Los Angeles community and not 
for the outlying communities in the mountainous areas be¬ 
tween the 1.83 mv/m and 2.46 mv/m contours. Thejse 
specific local programs include the Los Angeles City aijid 
County election returns and the dramatizations from the 
Los Angeles police department files. It is obvious that 
this type of public service program is of little or no interest 
to residents living within the interference area. 

14. In support of its request for review and reconsidera¬ 
tion, American Broadcasting Company, Inc. cites the Com¬ 
mission’s recent action in the application of Rochestejr 
Broadcasting Company, Rochester, Minnesota, Docket Nd. 
7876, and contends that the order of reconsideration entered 
on September 5, 1947 at the request of Station WDAY\, 
Fargo, North Dakota, constitutes a precedent for the relief 
requested. However, in the Rochester case it is apparent 
from the face of the order that the facts relating to Station 
WDAY are materially different since the order recites that 
“the greater portion of said interference area would b$ 
deprived of all broadcast service, except for secondary servl- 
ice from clear channel stations.” By specific statement iiji 
its petition, KECA has admitted that six stations serve th^ 
interference area in question beyond the 2.5 mv/m KEC4 
contour. In this case, none of the interference area wilt 
be left without primary broadcast service. 

15. The interference area is described in the America^ 
Broadcasting Company, Inc. petition as the “general Losi 
Angeles area. ’ ’ Reference to the accompanying engineering 
map shows that the nearest point in the interference area! 
is at 22 miles from Los Angeles and that some portions! 
are as far as 48 miles distant. It is apparent that this area 
can hardly be classed “as the general Los Angeles area.” 
Attached to this reply is an engineering affidavit of John 
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Creutz, consulting engineer for KTHT, which shows the 
following: 

113 The area between the 1.83 mv/m and 2.46 mv/m 
contours contains a population of 77,410 instead of 
the 153,644 claimed by KECA. This population is 
approximately 2% of the total population of 2,977,404 
persons noiv served by KECA. (Exhibit C of KECA 
petition) 

As pointed out previously all of this area and popula¬ 
tion receives service from the six stations listed by KECA 
on Exhibit B of its petition. It further appears from Mr. 
Creutz’ affidavit that 

36,287 out of the total jjopulation in the interference 
area receives four other services, and 
30,728 receives three other services 
10,395 the remaining amount, receives two other serv¬ 
ices. 

The Commission’s attention is also directed to the North 
American Regional Broadcasting Agreement, -which desig¬ 
nates 790 kc as a regional channel (Section 2, Paragraph 
6). It is further provided under the NARBA that sta¬ 
tions on such channel are protected to the 2.5 mv/m con¬ 
tour. (Appendix II, Table 1) Accordingly, it is appar¬ 
ent that a foreign assignment can be made which will 
limit KECA to its 2.5 mv/m contour. In determining the 
equities of the KECA petition, consideration should be 
given to this significant fact. 

16. An examination of Mr. Creutz’ engineering study 
shows that KTHT’s 5 kw operation will provide service- 
to an additional 128,642 persons in the Houston vicinity 
as compared to the loss of 77,410 persons beyond the nor¬ 
mally protected KECA contour. A weighing of the bene¬ 
fits by KTHT in comparison with the “loss by KECA” 
clearly shows that even if KECA had a legal right that a 
fair, efficient and equitable distribution of service would 
require a grant of the KTHT application. 
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17. Since the Commission’s action of August 21, 1947, 
granting the KTHT request for modification of construc¬ 
tion permit the following expenditures have been maiie 
by that station: 

(1) The site specified in the application has been pur¬ 
chased for $35,000 in cash. 

(2) Construction lias been started on the transmit¬ 
ter house and approximately $12,000 has be6n 
paid. 

(3) Contracts have been let for the tower and ground 
installation at a cost of $9,000. 

(4) Telephone lines and high power lines have been 
located for the proposed installation. 

114 (5) Additional preliminary costs of an engineering 

nature amount to $3,500. 

A grant of the KECA petition at this time would cause 
KTHT serious and irremediable damage, which KTHT 
contends is neither legally nor otherwise justifiable ip 
view of the facts set forth above. 

In a supplement to its petition for review KECA ha 
submitted a proposed directional antenna system fo 
KTHT operation. This proposed array, consisting of sij: 
elements is discussed in detail by KTHT’s consulting en¬ 
gineer, John Creutz, in the attached engineering report. 
In summary the oppositions to such proposal are as fol¬ 
lows : 

1. The coverage afforded KTHT would be seriously lim| 
ited and one of the most populous districts in the 
Houston metropolitan area would be deprived of 
KTHT service. 

2. The proposed array would require twice as much lanc| 
as now required. KTHT has expended $35,000 foij 
its present transmitter site and the additional parcel 
would cost a minimum of $25,000 more , as land valued 
have risen since the original purchase. Furthermore] 
KTHT has no knowledge that such parcel would be 
available at that or any other price. The two addi-j 
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tional towers proposed by KECA with phasing equip¬ 
ment would cost an additional $12,000 . It can thus 
be seen that both from an engineering and a prac¬ 
tical standpoint the suggestion of KECA is not 
sound. 

18. Finally, it is contended that the KECA petition must 
be denied since it does not comply with the requirements 
of Section 1.390 of the Rules and Regulations which limit 
a petition for reconsideration or rehearing to those in¬ 
stances where petitioner suffers inference within the nor¬ 
mally protected contour as prescribed by applicable rules 
and regulations. It is apparent from an examination of 
the KECA petition that no possible interference occurs 
within its 2.5 mv/m contour—the normally protected one 
under the applicable rules and regulations. Therefore, 
KECA has not been legally injured by the action of the 
Commission in granting the KTHT modification of permit. 

(a) Similarly, the Commission, on its own motion, may 
not legally reconsider said action since at the time 
115 of making the grant to KTHT on August 21, 1947, 
the Commission was fully apprised of all of the facts 
and being so informed resolved the issues in favor of 
KTHT. 

19. In its application for modification of construction 
permit KTHT specifically pointed out in an engineering 
report that the proposed increase in nighttime power to 
5 kw would increase the limitation to KECA, but not 
above the normally protected value of 2.5 mv/m (Page 1, 
engineering report of John Creutz). Accordingly, when 
the Commission, on August 21, 1947, granted the KTHT 
application for modification of construction permit, it was 
specifically apprised of the increase in the nighttime limi¬ 
tation to KECA, and being fully advised of said fact, 
granted the KTHT application. 
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_ i 

Wherefore, The Commission is requested to deny the 
petition of American Broadcasting Company, Inc., request¬ 
ing a review and reconsideration of its previous action 

Respectfully submitted, 

Rov Hofheinz and W. N. Hooper D/B 
Texas Star Broadcasting Company 

By Roy Hofheinz 

Southern Standard Bldg 
Houston, Texas 

Attorney for Roy Hofheinz and 
W. N. Hooper, d/b as Texas Star 
Broadcasting Company 

Leonard H. Marks, Esq. 

Cohn and Marks 
1420 New York Avenue, N. W. 

Washington, D. C. 

September 29, 1947 

*##*#**## I# 




117 Engineering Study For 

Texas Star Broadcasting Company 

A study has been made to determine the number of other 
primary services available in the area throughout which 
KECA Los Angeles will receive objectionable interfer¬ 
ence should KTHT operate as proposed with 5 kw. 

This area receiving interference is outside the normally 
protected 2.5 mv/m contour, and would not normally bo 
protected by other stations operating either within Unitec 
States, or foreign countries. 

An attached map shows the area receiving interference 
free contours of the stations serving parts of this area at 
night. 

Contours of KFI and KNX are not shown. These two 
stations provide nighttime primary service to all of this! 

area. 
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A studv has been made to determine the number of other 
nighttime primary services available to listeners through¬ 
out this area, and the results are tabulated below— 

No. of other services Population Area 


Receiving no other service 0 0 

Receiving onlv one other service 0 0 

Receiving only two other services 10,395 445.7 

Receiving only 3 other services 30,728 318.5 

Receiving four other services 36,287 86.6 


A second map has been prepared showing the nighttime 
primary service (7.89 mv/m) area of KTHT operating 
with 1 and 5 kw. as proposed. Areas gained and lost by 
the increase to 5 kw are shown. 

The direction of Los Angeles is also indicated on the 
map, which is shown as going through a portion of the 
area shown as Houston on the map. The area between 
the radial to Los Angeles and the edge of the computed 
interference free area is densely populated. The design 
of the directive array for 5 kw operation considers the 
three densely populated areas near Houston—Houston, 
Goose Creek, and Galveston, and is such that a maximum 
of service is given to these three districts without caus¬ 
ing objectionable interference within the normally pro¬ 
tected contour of any station. 

A tabulation comparing the gains and losses in popula¬ 
tion for 1 and 5 kw operation follows: 

118 Total served by 5 kw. 582,159 people 

Total served by 1 kw. 453,517 

Served by 5 kw. but not by l kw. 

In Houston City 8,274 

In Houston Metropolitan area 73,230 
In all of contour 136,841 

Served by 1 kw. but not by 5 kw. 

In Houston City 0 

In Houston Metropolitan area 3,553 

In all of contour 8,199 



Gain for 5 kw. operation 
In Houston City 8,274 

In Metropolitan area 69,677 

In all of contour 128,642 

A study has been made of the directive array whjch 

KECA suggests for use at Houston. The use of a direc¬ 
tive array of the type required by KTHT to serve jail 
the populated areas near Houston requires that the trans¬ 
mitter be located at a specific location. The land avail¬ 
able at this location cannot be bought in a tract just lar.be 
enough to contain the towers, but aditional land must be 
purchased, containing useless areas to the southwest and 
northwest of the array, to have the remaining land in j a 
desirable shape to the present owner. j 

It has been necessary to purchase approximately 80 
acres of land for the presently authorized array, ^t 
would be necessary to purchase approximately 129 acr<[s 
to allow installation of the suggested six element array. 

The additional cost of two towers and additional phas¬ 
ing equipment is estimated at approximately $12,000, ex¬ 
clusive of additional land costs. An additional cost in¬ 
volved in the installation of the six element arrav would 

% 

be the cost of adidtional engineering services due to thp 
longer time involved in adjusting the six element arrant 
over the time involved in adjusting the four element array^ 
This cost is difficult to estimate. | 

In designing the four element array for KTHT, th^ 
extremely dense population north of the city limits ofj 
Houston was considered, and the service to this area was| 
considered mandatory in the design of the array. Careful! 
design of the array resulted in a proposal of the maximum! 
possible service to this area without producing interfer¬ 
ence to KECA within the normally protected service area. 
The suggested six element array moves the interference 
free contour of KTHT as much as 3V-* miles southward in j 
this area. This area is outside of the Houston Citv limits, 

* i 

and the loss of population, should this area not be 
served, is not reflected in a population count for two j 
reasons: 
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119 1. The population in this area has increased 

greatly since 1940 when the last Census figures were 
obtained. 

2. This area is mostly in Precinct #1, which has a 
large unpopulated areas, greatly affecting the average 
population density per square mile, as used in popula¬ 
tion computations, and giving much too low a value to 
the population in this area when counted by usual methods. 

Service to the Goose Creek area was also considered 
mandatory in the design of the directive array for KTHT. 
The six element array proposed by KECA does not serve 
the south portion of Goose Creek and the surrounding area. 
The loss of population by not serving this area can not 
be accurately judged by using prewar population figures. 

Respectfully submitted, 

s/ John Creutz 
John Creutz 

City of Washington 

District of Columbia, ss: 

John Creutz, a consulting radio engineer of Washing- 
tonu, D. C., says that he has made the above study, or 
that it has been prepared under his direction, for the 
Texas Star Broadcasting Company, and he believes it to 
be true and accurate. 

s/ John Creutz 
* # # # * 

Sworn to and subscribed before me on this 27th day of 
September, 1947. 

s/ Laura V. Montgomery, 

Notary Public. 

My Commission Expires February 14, 1949. 
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127 


Before the 

FEDERAL COMMUNICATIONS 
COMMISSION 

Washington, D. C. 


FCC 48 
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In re Application of 16173 

Roy Hofheinz and W. N. Hooper, d/b as Texas Stai| 
Broadcasting Company (KTHT) Houston, Texas i 

File No. BMP-2912 I 

For Modification of Construction Permit 

Memorandum Opinion and Order 

By The Commission: 

The Commission has before it a petition filed September 
11, 1947, by American Broadcasting Company, Inc., licen¬ 
see of station KECA, Los Angeles, California, requesting 
the Commission to review and reconsider the action taken 
by a Board of Commissioners on August 21, 1947 (pup- 
licly announced August 22, 1947), granting without hear¬ 
ing the above-entitled application by Texas Star Broad¬ 
casting Company for modification of the construction per¬ 
mit for station KTHT, Houston, Texas, to increase tbe 
nighttime power from 1 kw to 5 kw. The petitioner al¬ 
leges that the granting of said application results in ah 
increase in the RSS limitation of station KECA from 1.83 
mv/m to 2.46 mv/m, and requests that the Commission 
either (1) modify said grant by requiring KTHT to filp 
an application for modification to provide adequate pro|- 
tection to the present interference-free service contour op 
station KECA, or (2) vacate the grant and designate thp 
above-entitled application for hearing, including an issup 
to determine whether KTHT could operate with 5 kvf 
power at night, using a directional antenna such as would 
protect the present service areas of KECA and other 
stations on the channel. On September 23, 1947, peti¬ 
tioner filed a supplement to its petition, submitting a six 
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clement directional antenna system for use by station 
KTHT, by which it was alleged that KTHT would serve 
substantially the same area and population as would be 
served by the presently authorized four element array, 
and at the same time afford protection to the present 
service areas of KECA and other stations. On Septem¬ 
ber 30, 1947, station KTHT filed an opposition to the sub¬ 
ject petition. 

As a Class III-A station, KECA is entitled to protection 
under the Commission’s Rules and Standards to its 2.5 
mv/m contour, whereas the alleged interference occurs 
beyond such normally protected contour, i.e. 2.46 mv/m. 
Inasmuch as petitioner acknowledges that KECA will not 
suffer objectionable interference within its normally pro¬ 
tected contour, it bases its claim for relief upon the dele¬ 
terious elfect from a financial viewpoint a reduction in 
KECA’s service area would have on its network opera¬ 
tions and upon that provision of the Commission’s Stand¬ 
ards (p. 4) reading as follows: 

‘‘When it is shown that primary service is rendered 
by any of the above classes of stations, beyond the nor¬ 
mally protected contour, and when primary service 
128 to approximately 90 per cent of the population 
(population served with adequate signal) of the area 
between the normally protected contour and the con¬ 
tour to which such station actually serves, is not sup¬ 
plied by any other station or stations carrying the 
same general program service, the contour to which 
protection may be afforded in such cases will be de¬ 
termined from the individual merits of the case under 
consideration.” 

Insofar as the request for relief is based upon the effect 
of the grant on petitioner’s network operations, it is only 
necessary to point out that a reduction in the service area 
of any station, whether network owned, network affiliated 
or an independent, would perhaps have some impact in 
a financial way, and that the Commission can see no reason 
why petitioner should receive any special consideration 
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here merely because its station KECA is a key station in 
its network operations. 

The Commission has previously held in interpreting the 
phrase “the same general program service” rendered by 
an existing station to populations and areas outside of 
the normally protected contour, that such other primary 
service need not constitute an exact or even substantial 
duplication of that afforded by the station in question. 
See Jamestown Broadcasting Company, Inc. (KSJB) 10 
F. C. C. 358, 361-362 (1944). And it has been specifically 
held that the fact that an area outside the normally pro¬ 
tected contour of a network station does not receive pri¬ 
mary service from other stations affiliated with that net¬ 
work, is not grounds for extending the station’s protected 
contour to include such area where the area does receive 
primary service from other stations, network and n<j>n- 
network, which is of the same general type and variety as 
the service broadcast by the station in question even 
though the particular programs, local and network, broad¬ 
cast by the station are not duplicated in the area. Wad- 
coast Broadcasting Co., 9 F. C. C. 70, 72 (1942); Queen 
City Broadcasting Company, File No. B5-P-3613, Dockjet 
6653, Decision and Order on Petition for Reconsideration, 
adopted December 17, 1946. The provision in the stand¬ 
ards is intended to afford extra protection to stations 
broadcasting a program service unique in character with jin 
the given region and not to stations whose service, how¬ 
ever admirable in any given category, is similar in type 
to that broadcast by other stations covering the san|ie 
area. Neither the quality of particular programs n<j>r 
the relative amount of time devoted to any one category 
of program is of import where the area outside of a sta¬ 
tion’s normally protected contour receives from oth<|r 
sources a reasonable amount of programming of all typ^s 
broadcast by the station in question. 

In the instant case the area receiving primary servicje 
from KECA outside of its 2.5 mv/m contour receives, als 
petitioner itself alleges, service from six other stationsl; 
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KFI, KNX, KLAC and KMPC in Los Angeles, KPMO, 
Pomona, and KVVC, Ventura, all in California. Of these, 
KFI is affiliated with the National Broadcasting Company 
and KNX with the Columbia Broadcasting System. KNX 
and KFI serve all the present interference free area of 
KECxV, and approximately 30% of the area receives ad¬ 
ditional primary service from one or more of the other 
stations. Since none of the six stations is affiliated with 
the American Broadcasting Company, few if any of the 
specific programs broadcast by KECA are duplicated in 
the area. However, while petitioner has enumerated a 
lengthy list of programs devoted to special events, public 
service and cultural broadcasts which it carries, 
129 analysis of such programs do not reveal any types 
of programs broadcast by KECA and not carried 
by the other stations. In fact KNX and KFI, both of 
which cover the entire area under discussion, are stations 
affiliated, as is KECA, with national networks, and carry¬ 
ing the same general types of programs—a service de¬ 
voted partly to the programs of the national network, com¬ 
mercial and sustaining, entertainment, special events, pub¬ 
lic service and the like and partly to local and regional 
programs emanating from and of special interest to the 
Los Angeles and Southern California regions. In the 
light of these facts, this case is clearly on all fours with 
the Queen City Broadcasting Co. case, supra, and we see 
no reason for departing from the position indicated in 
that opinion. 

The Commission’s order of September 5, 1947, in re 
application of Rochester Broadcasting Company (File No. 
BP-5080; Docket No. 7876) granting petitions for recon¬ 
sideration of a grant of a construction permit in Roches- 
ter, Minnesota, filed by the licensees of WDAY, Fargo, 
North Dakota, and WHA, Madison, Wisconsin, does not 
indicate any contrary interpretation of the provisions of 
the Standards such as would require a grant of the present 
petition. With respect to WDAY, it appeared, as indi-, 
cated in the Commission’s Order, that the greater part 
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of the interference-free area presently served by WDJlY 
outside of its normally protected contour would be de¬ 
prived of its only primary broadcast service, and t|lie 
grant of the petition was thus in accord with the estab¬ 
lished interpretation of the Standards. WHA, which I is 
licensed to the University of Wisconsin, is a non-comm^r- 
cial station with an exclusively educational and public 
service programming. It broadcasts regularly scheduled 
educational programs affording both supplemental instruc¬ 
tion for children in the classrooms of some 2,489 Wiscon¬ 
sin schools and university extension courses for adults. 
Thus, although no part of its interference area would te 
left without a primary service or services by a grant of 
the Rochester application, on the basis of the evidence 
before the Commission, WHA's claim that all or a large 
part of its broadcast service was specialized and unique, 


and not duplicated in type by any of the other stations 
serving all or part of the area, was considered by the 
Commission to present an issue of fact worthy of receiv¬ 
ing a formal hearing especially in view of the fact that 
a hearing on the Rochester grant was required in anv 
event by the WDAY petition. But neither of these situa¬ 
tions are present in the case before us. Petitioner admitjs 
that the area in issue receives primary service from other 
stations and while it has shown that its individual pro¬ 
grams are not there duplicated, it has produced no evi¬ 
dence indicating that the type of program broadcast over 
its facilities serves any specialized group or interest not 
otherwise provided for through the broadcasts of other 
stations, or that its programming is unique in type in the 
area. Instead the evidence is that the types of programs 
carried over' its facilities are, in general, identical with 
the kinds of broadcast service rendered by the two otheil 
network stations which cover the entire territory. 

With respect to the six element directional antenna^ 
which petitioner has proposed for use by KTHT in lieu 
of the presently authorized four element aray, station] 
KTHT has objected on the grounds of the additional cost! 
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involved, the difficulty in obtaining a large enough site 
for the installation of the six element array, and the 
resulting loss of service to populous portions of the Hous¬ 
ton metropolitan area, which portion the authorized in¬ 
stallation was especially designed to serve. An exami¬ 
nation of petitioner’s proposal reveals that, although it 
might serve substantially the same number of square miles 
and persons, it will in some instances serve different areas 
than served by the authorized installation, especially 
130 with respect to the populous areas referred to by 
KTHT in its opposition. Therefore, the Commis¬ 
sion is of the opinion that the petitioner has not shown 
that public interest would be served by the requested mod¬ 
ification of the grant. 

Accordingly, It is ordered, This 8th day of January, 
1948, that the said petition of American Broadcasting 
Company, Inc. (KECA) be, and it is hereby, denied, and 
that the said action of the Board of Commissioners in 
granting the above-entitled application of Texas Star 
Broadcasting Company (KTHT) be, and it is hereby, af¬ 
firmed. 

Federal Communications Commission. 

T. J. Slowie, 

Secretary. 



Affidavit of Service. 

City op Washington 

District of Columbia , ss: 

Loretta Connolly, being first duly sworn, deposes and 
says that on this 8th day of May, 1948, she sent by Uiiited 
States registered mail, postage prepaid, copy of the fore¬ 
going “Brief for Appellant” to the following: 

Benedict P. Cottone, Esquire { 

General Counsel 

Federal Communications Commission 
Washington 25, D. C. I 

Leonard H. Marks, Esquire i 

Cohn and Marks | 

1420 New York Avenue, N. W. j 

Washington, D. C. j 

Attorney for Texas Star Broadcasting ! 

Company (KTHT) 

Marcus Cohn i 

Cohn and Marks 

1420 New York Avenue, N. W. 

Washington, D. C. 

Attorney for Veteran’s Broadcasting Company] 

/s/ Loretta Connolly 

Subscribed and sworn to before me this 8th day of May, 
1948. j 

/s/ Ethna White 

Notary Public, D . C. ! 

[seal] 

My commission expires February 15, 1951. 
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Appeal From the Federal Communications 
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BRIEF FOR INTERVENOR 
TEXAS STAR BROADCASTING COMPANY} 

(KTHT) 


Counter Statement of the Case 

Appellant’s statement of the case is substantially confect. 
Appellant’s version, however, should be modified in the fol¬ 
lowing particulars: 

(1) On page 3 of its brief, Appellant states that the ap¬ 
plication by Intervenor KTHT for modification of its con¬ 
struction permit was granted: 
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" . . . . despite the fact that the proposed operation 
afforded objectionable interference (hereinafter de¬ 
scribed) to the protected contour of appellant’s station 
within its established service area ...” 

Insofar as the foregoing statement asserts that the applica¬ 
tion of this Intervenor was granted "despite the fact that the 
proposed operation afforded objectionable interference to the 
protected contour of appellant’s station . ...” it is not a 
factual statement of the case at all, but is argumentative, 
and furthermore is wholly in error. Appellant, in fact, has 
itself previously admitted in this cause, in written pleadings 
both before the Commission and before this Court, that the 
operation of KTHT does not result in objectionable inter¬ 
ference to the protected contour of Appellant’s station, as 
defined by the Commission’s Rules and Standards. Appel¬ 
lant’s App. 56 , Annex II, p. 17.) See also page 4 of Appel¬ 
lant’s brief where Appellant says: 

"In its petition appellant admitted that interference 
was not caused within its normally protected 2.5 mv/m 
contour (Annex II, p. 17) .. . . ” 

Appellant’s statement that the KTHT application was 
granted "despite the fact that the proposed operation afforded 
objectionable interference to the protected contour of ap¬ 
pellant’s station” is not, therefore, a correct statement of 
the case. 

(2) In the second paragraph on page 3 of its Statement 
of the Case , Appellant says of its petition for review filed 
with the Commission September 11, 1947: 

"The petition was supported by the affidavit of a 
qualified radio engineer, which showed that the opera¬ 
tion of KTHT as proposed increased the nighttime 



limitation of KECA from 1.83 mv/m to 2.46 m^/m 
and caused a loss to KECA of approximately one-fourth 
(23%) of its service area and a population of 1|53,- 
644. (App 45.)” 


With respect to this statement, it should be added that! this 
Intervenor on September 29, 1947, filed an opposition to 
the aforesaid petition, which was, in like manner, supported 
by the affidavit of a qualified radio engineer, controverting 
the aforesaid affidavit of Appellant in its claim of the loss of 
153,644 potential listeners. The affidavit in support of In- 
tervenor’s opposition showed that actually only 77,410 per¬ 
sons resided in the claimed area of interference, rather tjhan 
the 153,644 claimed by KECA. (Appellant’s App. 60, 64.) 

(3) Appellant states that its petiton for review by the 
Commission "alleged and showed that no other station serving 
the interference area carries the same general program [ser¬ 
vice or network programs carried by KECA (App. |20- 
39) .... The petition also alleged and showed that pjeti- 
tioner was entitled to hearing before the application of 
KTHT could be granted.” Intervenor in its opposition to 
the aforesaid petition of Appellant, alleged that the arej( of 
claimed interference is served by at least six other stations, 
four of which are Los Angeles stations, and two of wfiich 
are national network affiliates, with the same general type of 
program service as that of appellant’s station KECA. (Ap¬ 


pellant’s App. 56, 58.) Intervenor likewise denied in'its. 
opposition that Appellant had shown any entitlement! to 
hearing in the grant of the KTHT application. (Appellant’s 
App. 62.) 

The Commission, moreover, found that at least two otner 
stations, viz., KNX and KFI, both of Los Angeles, served ^he 
claimed area of interference with programs of the same gen¬ 


eral character as those of Appellant’s station KECA. (Ap¬ 
pellant’s App. 71-73.) 
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II. 


Statutes, Treaties, Rules and Regulations Involved 

The treaty pertinent to the considerations of this case is 
the North American Regional Broadcasting Agreement, 
Havana 1937, 55 Stat., Part 2, 1005, as continued by the 
"Interim Agreement (Modus Vivendi), concluded at the 
Second North American Regional Broadcasting Conference, 
To Regulate the Use of Standard Broadcast Band in the 
North American Region,” Washington, 1946. The pertinent 
provisions thereof are set forth in Annex I, attached hereto. 

The statute involved is the Communications Act of 1934, 
c. 652, 48 Stat. 1064, May 20, 1937, as amended c. 229, 50 
Stat. 189, 47 U.S.C., Title 47, Chapter 5. Pertinent sections, 
in addition to those set forth by Appellant in its Annex I, 
are in Intervenor’s Annex II attached hereto. 

The rules and regulations involved are the Federal Com¬ 
munications Commission’s "Rules Relating to Organization 
and Practice and Procedure,” "General Rules and Regula¬ 
tions,” "Rules Governing Radio Broadcast Services”, and 
"Standards of Good Engineering Practice for Standard Broad¬ 
cast Stations.” Pertinent provisions, in addition to those cited 
in Appellant’s Annex II, are set forth herein in Annex II. 

III. 

Summary of the Argument 

Intervenor takes the position that the Commission’s orders 
here being appealed from were valid orders, in compliance 
with the controlling statute, treaty and rules.and regulations. 


1 . 

It is true that Appellant acquired certain private rights by 



the terms of its license, which cannot be invaded, impaired 
or destroyed without notice and hearing. However, protec¬ 
tion of any service area outside of its lawfully protected 
contour is not one of the rights so acquired. International 
treaty, to which the United States is a signatory, precludes 
any such implied guarantee in the issue of a license by the 
.Federal Communications Commission. The concomitant 
rules and regulations of the Commission likewise establish 
the "normally protected contour” as the boundary of per¬ 
missible interference. Outside of this contour, a station does 
not have the right to protection against interference. There is 
consequently no right to a hearing, unless the result of the 
Commission’s action is objectionable interference to the law¬ 
fully protected contour. 


2 . 

The Commission’s action in granting Intervenor’s applica¬ 
tion without a hearing was not a violation of Section 312(b) 
of the Communications Act, providing for hearing in cases 
of modification of the license of an existing station. The 
cases holding that there can be an implied modification there¬ 
under, by action of the Commission resulting in "objection¬ 
able interference” to the "normally protected contour” are 
not in point, because here Appellant admits that there is inot 
caused objectionable interference to its normally protected 
contour, as defined by the Commission’s rules and regula¬ 
tions. Interference other than objectionable interference, as 
so defined, to the existing station’s normally protected con¬ 
tour, does not constitute an implied modification of an ex¬ 
isting license. 

3. 


The orders of the Commission granting Intervenor’s kp- 
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plication without hearing are not violative of Section 303 (f) 
of the Act providing for hearing where there is a change of 
frequency, power or time of operation of an existing sta¬ 
tion by the Commission’s action in granting a new application. 
Neither the frequency, power, nor time of operation of Ap¬ 
pellant’s station were altered in any respect by the Commis¬ 
sion’s orders here, either in fact or in substance. 


4. 

The Commission’s orders did not violate Section 303 (h) 
which gives the Commission authority to establish "areas or 
zones to be served by stations.” If the section does apply to 
the present case, it has been satisfied by the Commission, in 
that Appellant’s legal right to protection of its normally 
protected contour, as provided by the rules and regulations 
of the Commission, has been assured. 


5. 

"Equal operation of the law” as applied to Section 309(a) 
does not compel the Commission to grant a hearing except in 
cases where the existing licensee is claiming objectionable 
interference to its normally protected contour. 

6 . 

The orders of the Commission give full effect to the Com¬ 
mission’s rules and standards. The paragraph of the Standards 
which provides that the Commission may, in its discretion, 
afford protection outside its normally protected contour 
where no other stations render the same general program 
service in such area, does not require that the Commission 
has to make a finding of fact on that issue when it declines 
to afford such protection under that paragraph of the Stand¬ 
ards, since it is purely a discretionary provision, which in 



no way places the Commission under compulsion to provide 
it upon the condition named. Even if Appellant’s "interfer¬ 
ence free” contour could be protected by Commission action, 
it does not become the "protected contour” until such action 
is actually taken. 

7. I 

Intervenor’s application before the Commission did satisfy 
the requirement of Section 3.24(b) of the Commisslion’s 
Rules, requiring a showing that objectionable interference 
will not be caused to existing stations. In its engineering af¬ 
fidavit, by a qualified consulting radio engineer, filed as an 
attachment to Intervenor’s application, it was shown that 
objectionable interference would not be caused to the for¬ 
mally protected contour of existing stations, including 
KECA. . | 

8 . ! 

I 

Once the Commission had made a valid authorization of 
the application of Intervenor, including the directional! an¬ 
tenna system proposed, it was not under subsequent com¬ 
pulsion to revoke that authorization and require Intervenor 
to abandon its authorized antenna system, in favor of a sub¬ 
stitute system proposed by Appellant, whatever the merits 
of the latter. Moreover, the system proposed by Appellant 
would not, as alleged, serve substantially the same area |and 
population as Intervenor’s authorized system. Sections 303 ^g) 
and 307(b) of the Act, providing for efficient distribution 
of facilities, and the most effective use of radio in the pub¬ 
lic interest, have no application to force the Commission! to 
revoke authorization of an antenna system already found 
to have been an efficient and effective use of facilities there¬ 
under. 
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IV. 


ARGUMENT 

Reply to Appellant’s First Point, "A” 

Appellant’s first point contends that the orders of the 
Commission granting the application of this Intervenor were 
illegal and void, because made without hearing. It is Appel¬ 
lant’s contention that hearing was required by the provisions 
of the Communications Act of 1934, as amended, and by the 
due process clause of the Fifth Amendment. Appellant bases 
its argument on five points, which are replied to by Inter¬ 
venor in the same order: 

(1) Appellant contends that by virtue of its license for 
station KECA it acquired "private as well as public interests 
which cannot be taken away . . . without due process of 
law.” To this general statement, Intervenor can take no ex¬ 
ception. 

The case of Federal Communications Commission v. 
Sanders Brothers Radio Station, 309 U.S. 470, 642, 60 
S. Ct. 693, 84 L. Ed. 869, 1037, is authority for the principle 
that broadcast licensees acquire no private property right as 
a result of their license: 

"The policy of the Act is clear that no person is to 
have anything in the nature of a property right as a re¬ 
sult of the granting of the license.” (p. 697) (Emphasis 
supplied.) 

This principle has been upheld in Ashbacker Radio Cor¬ 
poration v. Federal Communications Commission, 326 

U.S. 327, 332, 66 S. Ct. 148, 90 L. Ed.-, and in Scripps- 

Howard Radio v. Federal Communications Commis¬ 
sion, 316 U.S. 4, 62 S. Ct. 875, 86 L. Ed. 1229. 

That private, as well as public, interests of some character 
are recognized by the Act, however, as implicit in the grant 



of a license, seems clear from the decision in Federal Com¬ 
munications Commission v. Pottsville Broadcasting 
Co., 309 U.S. 134, 60 S. Ct. 437, 441, 442, 84 L. EdL 656, 
and from the decisions of this Court in National Broad¬ 
casting Company, Inc. (KOA), v. Federal Communica¬ 
tions Commission, 76 App. D.C. 238, 132 F. (2d) 545 
(affirmed 319 U.S. 239) and in the recent case of L. B. 
Wilson, Inc., v. Federal Communications Commission 
(No. 9434, decided April 12, 1948). 

As this Court phrased the proposition in the KOA case: 
"Whatever its proper label, 'qualified right 5 , 'privilege, 5 
'status, 5 'license 5 , appellant acquired something of value by 
virtue of its license and the statute. The label is not import¬ 
ant. The fact that appellant has fulfilled statutory conditions, 
and has received statutory advantages, status and protection 
is important. ... 55 

It is true, therefore, that certain private interests Were 
conferred upon KECA by its license and that such private 
rights cannot be taken away without a hearing. But protec¬ 
tion against interference outside of the contour designated 
by international treaty and the rules and regulations of the 
Commission as its normally-protected contour, is not orje of 
the rights so conferred. 

That is the extraordinary claim, however, which Appellant 
is advancing in this case: viz., a right to protection by fed¬ 
eral regulation of the farthest extent to which its broadcast 
signal can be satisfactorily heard, despite the fact that inter¬ 
national treaty and the rules and regulations of the Federal 
Communications Commission provide for the specific, naijned 
contour to which a broadcast station of KECA 5 s class is en¬ 
titled to protection. 

In the North American Regional Broadcasting 
Agreement, 5 5 Stat., Part 2 1005 (sometimes referred tp as 

"NARBA 55 or the "Havana Treaty”), Canada, Mexico, Cfiba, 

l 
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Haiti, the Dominican Republic and the United States con¬ 
cluded an agreement to "regulate and establish principles 
covering the use of the standard broadcast band in the North 
American Region, so that each country may make the most 
effective use thereof with the minimum technical interfer¬ 
ence between broadcast stations.” 1 

The Havana Treaty in Section II specifically defines ob¬ 
jectionable interference: 

"6. Objectionable Interference. Objectionable 
interference is the degree of interference produced when, 
at a specified boundary or field intensity contour with 
respect to the desired station, the field intensity of an 
undesired station (or the root-mean-square value of 
field intensities of two or more stations on the same 
frequency) exceeds for ten (10) per cent or more of 
the time the values hereinafter set forth in this Agree¬ 
ment.” (Italics supplied.) 

The Treaty further provides specifically for the areas 
which will be protected from objectionable interference , as 
defined. Paragraph D(2) of Section II states: 

"2. Areas protected from objectionable interference. 
The boundaries or contours at and within which the 
several classes of stations shall be protected from ob¬ 
jectionable interference are as set forth in Appendix II. 
No station, however, need be protected from objection¬ 
able interference at any point outside the boundaries of 
the country in which such station is located...” (Italics 
supplied.) 

In paragraph D(3) of Section II, the Treaty sets forth 

1 Continued until March 29, 1949, by the "Interim Agreement (Modus Vivendi), 
Concluded at the Second North American Regional Broadcasting Conference, To 
Regulate the Use of the Standard Broadcast Band in the North American Region.” 
February 26, 1946. (Intervenor’s Annex I, p. i.) 
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the precise rule for the determination of the existence of 
objectionable interference to a station from another station 
on the same channel: i 


”3. Objectionable interference on the same cjhannel. 
Objectionable interference shall be deemed to ^xist to 
a station when, at the boundary or field intensity con¬ 
tour specified in Appendix II with respect to the class 
to which the station belongs, the field intensity of an 
interfering station (or the root-mean-square vjilue of 
the field intensities of two or more interfering stations) 
operating on the same channel, exceeds for ten (ljO) per 
cent or more of the time the value of the permissible in¬ 
terfering signal set forth opposite such class in Ap¬ 
pendix II .... ” (Italics supplied.) 

Appellant’s station KECA is a Class III-A station, j as de¬ 
fined by Paragraph C(2) of Section II of the Treaty (In- 
tervenor’s Annex I, p. iii). The exact limits of its 
"boundary or signal intensity contour” as to which it is en¬ 
titled to protection against objectionable interference are set 
forth by Treaty in Appendix II, Table I, as follows: 


APPENDIX II 
TABLE I 


Protected Service Contours and Permissible Interferepce 
Signals for Broadcast Stations 


Class 



Boundary or signal intcn* 

Permissible 

of 

Class of 

Perm is- 

sity contour of area 

Sta- 

channel 

sible 

protected from objec- 

interfering 

tion 

used 

power 

tionable interference 

Signal 




Day Night 

Day i Night 

1 

1 

ITI-A 

Regional 1 

kw to S 

kw *00 uv/m 2*00 uv/m 2* uv/m 125 uv/m” 


(Groundwave) 
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It is clear from an examination of the foregoing provisions 
of the Treaty that a Class III-A broadcast station is entitled 
to protection at night only against interfering signals of a 
measured strength greater than 125 uv/m (microvolts-per- 
meter), existing for more than 10% of the time, and meas¬ 
ured at the 2500 uv/m (microvolt-per-meter) groundwave 
signal-intensity contour of the protected station. (The latter 
contour may be referred to as the "2500 uv/m (microvolt- 
per-meter)” or the "2.5 mv/m (millivolt-per-meter) ” con¬ 
tour, interchangeably). 

The foregoing provisions represent the extent to which 
protection is afforded a domestic Class III-A broadcast sta¬ 
tion, as against interfering signals from a foreign station 
licensed by one of the other signatories. It is true that the 
Havana Treaty does not express any sanction as to the extent 
cf protection to be afforded such station as against another 
domestic station. However, it is clear from the terms of 
the Treaty, that, whatever other private rights or in¬ 
terests a broadcast licensee may be said to have impliedly 
acquired by its license, it cannot be said to have impliedly 
acquired any right or interest outside the area fixed by in¬ 
ternational treaty as the limiting boundary of permissible 
interference. 

The Federal Communications Commission is constrained 
to give effect to the binding treaties to which the United 
States is a party, and in consequence could not be said im¬ 
pliedly to have granted to a licensee a right to non-inter¬ 
ference outside the contour agreed to by international treaty 
as the lawfully protected contour for stations of that class. 

Moreover, the Commission has given effect within the 
United States to this treaty limitation by adopting, in its 
own rules, regulations and standards the identical definitions 
of objectionable interference and specifications of protected 
contours which are set up by the Havana Treaty. 
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The Commission’s "Standards of Good Engineering prac¬ 
tice concerning Standard Broadcast Stations” defines ob¬ 
jectionable interference at page 4: 


"Objectionable interference from another broadcast 
station is the degree of interference produced when, at a 
specified field intensity contour with respect to the 
desired station (or the root-sum-square value of field 
intensities of two or more stations on the same fre¬ 
quency) exceeds for ten (10) per cent or more of the 
time the values set forth in these standards.” 

i 

l 

It will be noticed that this is virtually identical to Para¬ 
graph A (6) of Section II of the Havana Treaty, supra. 
(Intervenor’s Annex I, p. ii.) 

Likewise, the Commission’s Standards define objectionable 
interference as to the specific area which will be protected 
from objectionable interference at page 5: 

"Objectionable interference from a station on the 
same channel shall be considered to exist to a station 
when, at the field intensity contour specified in Table I IV 
with respect to the class to which the station belongs , 
the field intensity of an interfering station (or the rojDt- 
sum-square value of the field intensities of two or m<pre 
interfering stations) operating on the same chanrtel, 
exceeds for ten (10) per cent or more of the time tjhe 
value of the permissible interfering signal set forth cjp- 
posite such class in Table IV.” (Italics supplied.) 

| 

This definition is virtually identical to that in Paragraph 
D(3) of Section II of the Havana Treaty, supra. (Intejr- 
venor’s Annex I, p. iv.) 

The Commission’s Table IV of the Standards- -'Protected 
Service Contours and Permissible Interference Signals for 
Broadcast Stations ” is virtually identical to the table of tljie 
same name in Appendix II of the Havana Treaty: 
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"Table IV.—Protected service contours and permissible 
interference signals for broadcast stations 


Class 



Signal inten* 


of 

Class of 

Permis- 

sity contour of area 

Permissible 

Sta- 

channel 

sible 

protected from objec- 

interfering 

tion 

used 

power 

tionable interference 

Signal 





on same channel 

• • • • 

• • • • 


Day Night 

Day Night 

• • • • 

• • * * 

III-A 

• • • » 

Regional 1 

kw to 5 kw 

500 uv/m 2500 uv/m 

25 uv/m 125 uv/m” 


(Groundwavc) 


Not only in its first point, but throughout its brief, Apel- 
lant has referred indiscriminately to "interference” and "ob¬ 
jectionable interference.’’Clearly, from the Treaty and from 
the Commission’s rules and standards, it is not just "interfer¬ 
ence” against which a station is entitled to protection, but 
objectioiiable interference , as that term is defined in the 
Treaty and the Commission’s Standards. 

It is not enough that some interference is caused by the 
Commission’s order. This was the contention advanced by the 
appellant in the case of National Broadcasting Com¬ 
pany Inc. (KOA), v. Federal Communications Com¬ 
mission, 76 App. D.C. 238, 132 F. (2d) 545, which was 
denied by this Court. The Court said in its opinion: 

"Appellant asserts it is enough that the order creates 
electrical interference . . . Appellant argues that elec¬ 
trical interference, regardless of amount or effect creates 
the right of appeal . ... It is not necessary, however, to 
go so far with appellant. In the present stage of radio, 
very few changes, either in frequency, or in power , 
can be made without creating some degree of electrical 
interference .** (P. 548.) (Italics supplied.) 

A general argument of "interference” is, therefore, mean- 
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ingless. The mere existence of some interference causes no 
injury to any lawfully protected interest. No station has 
the right to freedom from all interference. It is onlV when 
there occurs objectionable interference within the meaning 
of that term as defined by the Commission’s Standards, of 
the type and magnitude specified in the Standards, and 
within a service area which is legally entitled to protection 
against such interference, that a legally-protected jnterest 
is involved. Nor is a station entitled to unlimited and indefi¬ 
nite protection from electrical interference to the farthest 
extent to which the station happens to be heard. By( law, a 
station is entitled to protection against " objectiondble in¬ 
terference” within its "normally protected contour” [Appel¬ 
lant admits that no such situation exists in this case. (Appel- 
lant’s Brief, p. 4, p. 8.) 

It is consequently misleading for Appellant to assent, as it 
has in numerous instances throughout its brief, that "ob¬ 
jectionable interference” has resulted to the "established 
service area” of Appellant’s station KECA. As Intervenor 
has pointed out, "objectionable interference ” is a lega| term, 
used and specifically defined in both the international treaty 
controlling broadcast regulations in the North American 
hemisphere and in the Commission’s rules and standards 
within the United States. It is given a specific meaning by 
both of these regulatory instruments. For Appellant to bor¬ 
row the specific language of the Havana Treaty and thi Com¬ 
mission’s Standards, and apply it to Appellant’s argument, 
gives the impression that "objectionable interference” really 
does exist in this case. Actually, Appellant is making n|o such 
claim. The interference of which Appellant complaiijis may 
be "objectionable” to Appellant, in the lay sense of the term, 
but it would contribute to clarity had Appellant referred 
to the claimed interference as "undesired interference,” or 
"unwanted interference”. 
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In like manner, Appellant has asserted throughout its 
brief that the proposed operation of Intervenor’s station 
causes "objectionable interference” to rf the protected con - 
tour” of Appellant’s station KECA. (See pages 3, 7, 23, 28.) 
As Intervenor has pointed out, "normally protected con¬ 
tour” is also a specific term, used by both the Havana Treaty 
and the Commissioner’s Standards to mean the boundary of 
permissible interference to broadcast stations of a particular 
class. For a station of KECA’s class, the "normally protected 
contour” is the 2.5 millivolt-per-meter contour. It is per¬ 
fectly apparent, however, that Appellant does not mean its 
2.5 millivolt-per-meter contour in the instances where it 
alleges interference to its "protected contour.” It is clear 
that Appellant really means its 1.83 millivolt-per-meter 
contour, which is merely the previous extent of its listenable 
signal. But this is not Appellant’s "protected” contour. There 
is no "protection” under the terms of either the Havana 
Treaty or the Commission’s Standards outside of the 2.5 
millivolt-per-meter contour. Obviously, in referring to its 
1.83 mv/m contour as its "protected” contour, Appellant 
does not mean by "protected” what the Treaty or the Com¬ 
mission mean in the use of that term. The mere fact of pre¬ 
vious non-interference within Appellant’s 1.83 mv/m con¬ 
tour has been but a circumstance a gratia , resulting from the 
absence of any competing broadcast signals, and not a re¬ 
sult of any protected status de jure. 

That a station is entitled as a matter of legal right to pro¬ 
tection only to its normally-protected coiitour is apparent 
from the following provisions of the Commission’s Rules and 
Regulations: 

Sec. 1.385 of the Rules of Organization Practice and Pro¬ 
cedure provides: 
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”1.385. Designation for Hearing—Applications will 
be designated for hearing in the following cases: 

• • • • 

"(c) Where a grant of the application would cause 
electrical interference to an existing station or station 
for which a construction permit is outstanding within 
its normally protected contour as prescribed by the ap¬ 
plicable rules and regulations.” (Italics supplied.) 

Further, with relation to applications which have been 
designated for hearing Section 1.387, Par. (b), provides: 

”1.387—(b) The Commission will on its own motion 
name as parties to the hearing; (1) any existing licensee 
or holder of an outstanding construction permit, who 
if the application were granted would suffer electrical 
interference within his normally protected contour as 
prescribed by the Commission’s Rules and Regulations.” 

If under the provisions of Rule 1.387(b) the Commission 
fails on its own motion to name as a party to the hearing any 
person specified in 1.387(b), such person will nevertheless be 
permitted to participate in the proceeding by filing a petition 
to intervene under the provisions of Rule 1.388, which reads 
in part: 


”1.388 (a) .... Where the petition to intervene is 
based upon a claim that a grant of the application would 
cause electrical interference to an existing station or a 
station for which a construction permit is outstanding 
within its normally protected contour as prescribe^ by 
the applicable Rules and Regulations, the petition must 
be accompanied by an affidavit of a qualified radio en¬ 
gineer, which shall show either by reference to the Com¬ 
mission’s Standards of Good Engineering Practice or to 
actual measurements made in accordance with the 
methods prescribed by the Commission’s Standard; of 
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Good Engineering Practice that electrical interference 
will be caused to the existing station or a station for 
which a construction permit is outstanding within the 
normally protected contour of the station.” (Italics 
supplied.) 

The precise limits of protection to which KECA, as a 
Class III-A Station, is entitled are also defined by the "Stand¬ 
ards of Good Engineering Practice for Standard Broadcast 
Stations,” which provide at page 2: 

" . . . . (a) Class III A stations which operate with 
powers not less than 1 kw nor more than 5 kw are 
normally protected to the 2500 uv/m ground wave 
contour nighttime . . . . ” (Italics supplied.) 

It is clear from the foregoing provisions, and from the 
provisions of Table IV of the Commission’s Standards, 
supra , that KECA is entitled to protection as a matter of 
law against interference within its 2.5 millivolt-per-meter 
contour, but not its 1.83 millivolt-per-meter contour. 

Appellant has cited numerous cases as in support of the 
right to a hearing by an existing licensee before the "ser¬ 
vice or investment” of an existing broadcast licensee can 
be "impaired or destroyed by Commission action.” There 
can be no argument with this principle. But Appellant 
American Broadcasting Company does not come within 
the holdings of any of those cases. None of the cases cited 
by Appellant are authority for the proposition that an ex¬ 
isting licensee has the right to protection against interference 
outside of its normally protected contour. 

Appellant has cited the case of Yankee Network, Inc., 
v. Federal Communications Commission, 71 App. D. C. 
11, 107 F. (2d) 212, as in support of "the equities of existing 
licensees.” There is no question, under the holding of that 
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case, that there is a right, and attendant equities, in existing 
licensees to be protected against arbitrary action of the 
Commission in granting so many new stations that destruc¬ 
tive competition would result to an existing licensee. The 
Court says: 

. . . . But it may be equally disastrous to the first 
licensee for the Commission to license so many new 
competing stations as to destroy it. There would be no 
value in a right to use a designated frequency, or in 
equities relating thereto—which would justify the great 
financial outlays involved in station construction and 
operation—if the licensee were not protected from de¬ 
structive competition” (P.219.) (Last italics supplied.) 

I 

But the action of the Commission in the instant casd can¬ 
not be said to have been arbitrary in causing destructive com¬ 
petition to Appellant’s station KECA. It is true that Apel- 
lant alleged in its petition for review before the Commission, 
that KECA is one of five "key-stations” owned by the 
American Broadcasting Company network, and that ii| Ap¬ 
pellant’s view "It is essential to successful network dpera- 
tion that ABC’s facility in this key market have the Widest 
possible coverage so as to insure a revenue that will b#set 
the operating deficit of network operation.” (Appellant’s 
App. 19.) (Italics supplied). Intervenor can appreciate Ap¬ 
pellant’s concern for its network and its desire for the 
"widest possible coverage” by all of its stations, but! that 
one of Appellant’s stations should receive protection only 
tc its "normally protected contour” as provided by inter¬ 
national treaty and federal regulation, rather than some ex¬ 
traordinary immunity to the extent of its "widest possible 
coverage” does not state a case of arbitrary action byf the 
Commission resulting in destructive competition. 

The case of Ashbacker Radio Corporation v. Federal 
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Communications Commission, 326 U.S. 327, 332, 66 S. 

Ct. 148, 150, 90 L. Ed. _, cited by Appellant merely 

as supporting "the right to be heard before injury” has no 
application in the instant case. The Ashbacker case involved 
an appeal by an applicant for a new station, based upon the 
Commission's denial of a petition for rehearing, arising out 
of the prior grant by the Commission of a mutually exclu¬ 
sive application without a hearing. The Supreme Court held 
that the Commission must grant a hearing to mutually ex¬ 
clusive applicants for the same frequency. If the orders of 
the Commission in the instant case had the effect of taking 
away some right or interest deemed to have accrued to Ap¬ 
pellant by the terms of its license, express or implied, there 
might be a case for the application of the principle of the 
Ashbacker case and the other cases along the same line cited 
by Appellant. But by no reasonable interpretation of the 
Act, the Havana Treaty, or the Commission's Standards, can 
Appellant be held to have acquired some interest or equity 
in the area outside of its normally protected contour, as pro¬ 
vided by law. 

On page 12 of its brief. Appellant quotes one short phrase 
from the Court's opinion in Federal Radio Commission 
v. Nelson Brothers Bond and Mortgage Company, 
289 U.S. 266, 53 S. Ct. 627: 

"... equities of existing stations undoubtedly demand 
consideration.” 

But the Court was speaking of the equities of an existing 
station with respect to a deletion of the license of such station 
in favor of a new applicant, under a redistribution of chan¬ 
nels between two or more states or communities. Further¬ 
more, the full statement of the Court was as follows: 

"In making such an adjustment, the equities of exist- 
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ing stations undoubtedly demand considerationi They 
are not to be the victims of official favoritism. $ut the 
weight of the evidence as to these equities and alf other 
pertinent facts is for the determination of the Commis¬ 
sion in exercising its authority to make a fair and equit¬ 
able allocation.” 


Consideration of the foregoing quotation in full from the 
Court’s opinion, rather than half of the opening sentence, 
makes clear that the holding of the Nelson Brothers case 
has little application to the present case. 

Appellant cites Journal Company v. Federal IRadio 
Commission, 60 App. D.C. 92, 48 F. (2d) 461, as authority 
for the proposition that a hearing must be accorded an exist¬ 
ing licensee, where the Commission authorizes other stjations 
to increase power and shift to the frequency of the existing 
station. That case was decided in 1931 under the Radip Act 
of 1927, as amended (47 U.S.C.A. 96), and before the 
Havana Treaty of 1937, establishing "objectionable inter¬ 
ference” and setting forth the "normally protected con¬ 
tour” of the various classes of stations. However, it is to be 
noted that the resultant interference in that case was of a de¬ 
gree constituting objectionable interference to the norinally, 
protected contour. The Court says: | 


"The evidence adduced by appellant overwhelmingly 
establishes that the simultaneous evening operation of 
Station WFLA-WSUN has resulted in almost ruinous 
interference, and reduced appellant’s service area to a 
radius of approximately 20 miles of its transmitter.*^ (p. 
462.) 


The holding in that case can certainly not be viewed as 
authority for the proposition that an existing licensee is| en¬ 
titled to protection against interference outside its normally- 
protected contour. 
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Appellant has cited as in support of the ''rights and equi¬ 
ties of existing licensees” the case of Chicago Federation 
of Labor v. Federal Radio Commission, 59 App. D.C. 
333, 41 F. (2d) 422. That case was an application by the 
Chicago Federation of Labor for its station WCFL in Chicago 
to change frequency from 970 kc to 770 kc. The frequency 
770 kc was then in use in Chicago by WBBM, and in Lin¬ 
coln, Nebraska by KFAB. The application by the Chicago 
Federation, in other words, sought to take away the fre¬ 
quency of two existing stations, and delete them from the 
air. Obviously, in the absence of any sufficient showing as to 
failure of the existing stations to operate in the public in¬ 
terest, the application was denied by the Commission, and its 
action was sustained by this Court on appeal. The "rights and 
equities” of the existing licensees in that case were the right 
to survival. No such situation exists in the instant case. Ap¬ 
pellant’s frequency has not been taken away from it, in fact 
or in substance, by the orders of the Commission here assailed 
by Appellant. 

The recent decision of this Court in L. B. Wilson, Inc., 
v. Federal Communications Commission (No. 9434, de¬ 
cided April 12, 1948) is cited by Appellant in support of its 
proposition that the license of KECA confers on Appellant 
rights outside of its lawfully protected contour, which en¬ 
title Appellant to a hearing before the Commission can take 
any action which will result in interference to Appellant’s 
station, even though such interference is outside the lawfully 
protected contour, and is not of the degree or intensity pre¬ 
scribed by the Commission’s Standards as the minimum to 
constitute objectionable interference. 

The opinion of this Court in the Wilson case certainly is 
no authority for the proposition Appellant cites it for. The 
Wilson case involved objectionable interference within the 
normally protected contour of appellant’s station WCKY in 
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Cincinnati. As stated by the Court in the opinion by Justice 
Stephens: 


"The petition alleged that as a Class I-B clear channel 
station, the appellant is entitled to protection from ob¬ 
jectionable interference within its 0.5 mv/m daytime 
contour and that the operation of the proposed Stanton 
station would cause objectionable interference within 
that contour , and would therefore violate the Conufnis- 
sion’s rules and standards.” (Italics supplied.) 

Throughout the opinion of the Court in the Wilson case, 
it is made abundantly clear that it is objectionable interfer¬ 
ence within the lawfully protected contour which gives 
right to a hearing under due process. 

The Court says in the opening paragraph of the opinion: 


'Preliminarily it is to be noted that in cases sue 


hi as 


the instant case, where an applicant for a new station 
license requests facilities the granting of which accord¬ 
ing to the contention of an outstanding licensee fuill 
cause objectionable interference to the latter’s station 
within its protected contour under the rules and stand¬ 
ards of the Commission, there are two critical issues. 
The first is whether or not such interference will be 
caused; the second, which arises contingently upo4 an 
affirmative answer to the first, is whether or not the 
public interest, convenience and necessity (hereafter 
for convenience referred to as public interest) require 
the allowance, by the Commission, of such interference.” 
(Italics supplied.) 

| 

Again, in discussing the holding of the Supreme Court in 
the case of Federal Communications Commission v. Na¬ 
tional Broadcasting Company (KOA), 319 U.S. p39 
(1943), the Court specifically states the issue of the Wilson 
case as follows: 
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"The KOA case thus leaves unanswered the primary 
question in the instant case—whether the Commission 
must accord the appellant a hearing on the issue of in¬ 
direct modification vel non of the appellant's license by 
the granting of the facilities applied for by Stanton, i.e., 
the issue whether the operation of the Stanton station 
if the application is granted, will cause objectionable in¬ 
terference to the appellant’s station within its lawfully 
protected contour (Last italics supplied.) 

On the issue as stated, the Court then rendered the decision 
that a hearing was required. It is apparent that there is no 
such issue at all in the instant case. Appellant has admitted 
from the beginning that no objectionable interference to its 
normally protected contour resulted from the Commission’s 
orders granting Intervenor’s application. 

None of the cases cited by Appellant can be taken as au¬ 
thority for the proposition that an existing licensee derives 
any right, interest, or status entitling it to protection against 
interference outside of its lawfully protected contour. 

In the absence of any such right, the "losses” alleged by 
Appellant, if they exist at all, are damnum absque injuria 
In Alabama Power Co. v. Ickes, et al., 302 U.S. 464, 479, 
58 S. Ct. 300, 303, 82 L. Ed. 374 (1938), the Supreme Court 
quotes with approval from Parker v. Griswold: 

"The term 'direct injury’ is there used in its legal 
sense, as meaning a wrong which directly results in the 
violation of a legal right. 'An injury, legally speaking, 
consists of a wrong done to a person, or, in other words, 

2 Sec also Tennessee Electric Power Co. v. Tennessee Valley Authority, 306 
U.S. 118, 39 S. Ct. 366, 83 L. Ed. 343; United States ex rei.. New York Ware¬ 
house, Wharf and Terminal Ass’n, Inc., v. Dern, 63 App. D.C. 28, 68 F. (2d) 
773, certiorari denied, 292 U.S. 642, 34 S. Ct. 776, 78 L. Ed. 1494; Franklin Tp. 
v. Tugwell, 66 App. D.C. 42, 83 F. (2d) 208; Bailey v. Holland, C.C.A. Va., 126 
F. Supp. 21, 39; High Bridge Lumber Co. v. United States, 69 F. 320, 326, 16 
C.C.A. 460; United States Cane Sugar Refineries Ass’n v. McNutt, C.C.A. 2. 
’38 F. (2d) 116, 119. 
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i 

a violation of his right. It is an ancient maxim,| that a 
damage to one, without an injury in this sense (damnum 
absque injuria), does not lay the foundation of an ac¬ 
tion; because, if the act complained of does not violate 
any of his legal rights, it is obvious, that he has no cause 
to complain. * * * Want of right and want of remedy 
are justly said to be reciprocal. Where therefore there 
has been a violation of a right, the person injured is en¬ 
titled to an action.’ Parker v. Griswold, 17 Conp. 288, 
302, 303, 42 Am. Dec. 739. The converse is equally true, 
that where, although there is damage, there is no viola¬ 
tion of a right no action can be maintained.” 

As an existing licensee, Appellant has no substantial and 
appealable interest in otherwise valid licensing action of the 
Federal Communications Commission, unless there has re¬ 
sulted objectionable interference within the normally pro¬ 
tected contour of Appellant’s station. 

(2) Appellant argues in the second part of its firstj point 
that Section 312(b) of the Communications Act h^s been 
violated by the Commission’s action without hearing jin the 
instant case. 

Section 312(b) provides: 

"Any station license . . . may be modified % the 
Commission ... if in the judgment of the Comn|iission 
such action will promote the public interest, convenience 
and necessity. . . Provided, however, that no such order 
of modification shall become final until the holder of 
such outstanding license . . . shall have been notified in 
writing of the proposed action and the grounds or rea¬ 
sons therefor and shall have been given reasonable op¬ 
portunity to show cause why such an order of modifica¬ 
tion should not issue.” 

It is settled by the decision in National Broadcasting 
Company, Inc. (KOA) v. Federal Communications 
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Commission, 76 App. D.C. 238, 123 F. (2d) 545 (affirmed 
319 U.S. 239), that the requirement of Section 312(b) as 
to notice and hearing upon modification of an existing sta¬ 
tion license, does not mean that the modification need be an 
express and direct alteration of the terms of the existing li¬ 
cense. Action of the Commission which results in indirect 
modification, or modification in substance or effect, of an 
existing license, requires notice and hearing under Section 
312(b), according to the KOA case. 

As is pointed out by this Court, however, in its present de¬ 
cision in L. B. Wilson, Inc. v. Federal Communications 
Commission (No. 9434, decided April 12, 1948), the KOA 
case held that there was an indirect modification, in substance, 
of an existing license by reason of the grant of new facilities 
to another station which would cause interference to the 
existing station within its normally protected contour: 

"And the Supreme Court has ruled that modification 
(within the meaning of that word as used in the section 
quoted) of an outstanding license may occur not only 
directly, by virtue of literal change of its terms, but also 
indirectly, through extension to another station of broad¬ 
casting facilities which will cause interference to the 
outstanding station within its lawfully protected con¬ 
tour; and the Court has further ruled that the hearing 
provided for in the section quoted is required in respect 
of such indirect modification of an outstanding license 
as well as in respect of direct modification thereof. Fed¬ 
eral Communications Commission v. National Broad¬ 
casting Co., Inc. (KOA), 319 U.S. 239 (1943), here¬ 
after sometimes referred to as the KOA case.” (First 
italics supplied.) 

But the opinion of this Court in the Wilson case went 
even further into the question of the scope of the decision 
in the KOA case. After stating that there are "two critical 
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issues” in cases such as the Wilson case, viz whether or not 
objectionable interference will be caused to the normally pro¬ 
tected contour of the existing station, and if so, Whether 
public interest, convenience and necessity require the Com¬ 
mission none the less to permit such interference, th^ Court 
goes on to say of the decision in the ICO A case: 


"The case leaves undecided the question whether the 
Commission must accord an outstanding licensee !a hear¬ 
ing on the first of the two critical issues noted above, 
i.e., on the issue whether objectionable interference 
within its protected contour will be caused an outstand¬ 
ing licensee’s station by the granting of requested fa¬ 
cilities to another station, a hearing that is to say, on the 
issue whether the granting of the requested facilities 
will or will not result in an indirect modification of the 
outstanding license. The KOA case thus leaves 

primary question in the instant lease 


un¬ 


answered the primary question in 
whether the Commission must accord the appe 


hearing on the issue of indirect modification vel non of 
the appellant’s license by the granting of the facilities 
applied for by Stanton, i.e., the issue whether the opera¬ 
tion of the Stanton station if the application is granted , 
will cause objectionable interference to the appellant’s 
station within its lawfully protected contour” (Last 
italics supplied.) 

On the issue which the Court says is undecided lj>y the 
decision in the KOA case, this Court then renders a decision 
that Section 312(b) of the Act requires a hearing. It is clear 
that the doctrine of the KOA case has thus been extended by 
this Court in the Wilson case to embrace what it ternjs "the 
issue modification vel non” of an existing license, so as 


lant 


to re¬ 


quire a hearing on the preliminary issue of whetherj there 
will in fact and in law result to an existing licensee j)bjec- 
tionable interference to its lawfully protected contou):. 

But there is no such issue at all in the instant case. By Ap- 
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pellant’s own admission, there is no objectionable interference 
to its lawfully protected contour under the rules and stand¬ 
ards of the Commission. 

Appellant says: "But Section 312(b) applies to more than 
changes in the letter of licenses. It applies to substance rather 
than form. The inescapable fact is that KECA’s license has 
been modified and that its business has been impaired.” (Ap¬ 
pellant’s Brief, p. 17.) The "inescapable fact” seems to be 
just the opposite. 

The theory upon which the Supreme Court held in the 
KOA case that KOA’s license had been in substance modi¬ 
fied by the action of the Commission, was that the existing 
rules and regulations of the Commission must be viewed as 
impliedly incorporated in the license granted to KOA, and 
that in altering the applicable rules and regulations in the 
process of granting the application of WHDH in Boston, 
the Commission had indirectly, but none the less actually, 
modified the terms of KOA’s license. 

In the discussion of the case, the Court said: 

"These rules were incorporated into the terms of 
KOA’s license which granted it a frequency of 850 
kilocycles and a power of 50 kilowatts. To alter the 
rules so as to deprive KOA of what had been assigned to 
it, and to grant an application which would create in¬ 
terference on the channel given it, was in fact and in 
substance to modify KOA’s license. This being so, Sec. 
312 (b) requires that it be made a party to the proceed¬ 
ing.” 

Applying the Court’s reasoning to the present case, if the 
KOA case states that the rules and regulations of the Com¬ 
mission must be regarded as incorporated in the license of 
existing stations, then KECA’s license must be viewed as con¬ 
taining in its own terms a provision for protection against 
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objectionable interference within its normally protected con¬ 
tour, as defined by the Commission’s standards for stations 
of its class, but not any provision for protection outride of 
such lawfully protected contour. It must be concluded, there¬ 
fore, that action of the Commission which preserves inviolate 
the normally protected contour of KECA, as provided by 
Commission rules and regulations and impliedly incorporated 
in KECA’s license, cannot be held under the reasoning of 
the KOA case, to have modified, directly or indirectly, the 
license of Appellant’s station in this case. 

Appellant contends, however, that its license "ha^ been 
none the less modified by the fact that the interference is to 
its interference-free contour, rather than to its normally pro¬ 
tected contour. As hereinafter shown, the Commission’s Rules 
recognize that a station’s interference-free contour c^n be 
its protected contour ...” (Appellant’s Brief, p. 17.) (jtalics 
supplied). 

This is a novel argument, which is preliminarily answer- 
able by the simple fact that, even if the Commission his the 
discretion to afford such special protection, certainly no ser¬ 
vice contour, other than the normally protected contour 
designated by the regulations and standards, can be claimed 
as the protected contour until after the Commission actually 
has designated such a contour. In the absence of the Com¬ 
mission having actually designated some other specific ser¬ 
vice contour as Appellant’s protected contour, it mujst be 
presumed as a matter of law that Appellant’s normally pro¬ 
tected contour is that designated by the Commission’s regu¬ 
lations and standards, and that it is the latter designation 
which is implied in KECA’s license under the theory o:: the 
KOA case. The mere argument that some other service don- 
tour "could” be or "can” be Appellant’s protected contour 
at some future date, under special circumstances, and pro¬ 
vided that the Commission so designates it, does not alt$r in 
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the slightest the present fact that Appellant’s protected con¬ 
tour is its normally protected contour as specified in the Com¬ 
mission’s regulations and standards, and that it is this nor¬ 
mally protected contour which must be implied as part of 
KECA’s license. Of this implied term of its license. Appel¬ 
lant certainly cannot contend there has been any modification 
by the Commission’s action, either directly or indirectly. 

Appellant contends further that its "established service 
area” must be considered "as much a part of its license as its 
frequency, power, hours of operation, classification, equip¬ 
ment, etc. Any other view would ignore realities.” (Appel¬ 
lant’s Brief, p. 18.) As hereinbefore pointed out by Inter- 
venor, this contention is not supportable by any reasonable 
construction of the Havana Treaty, the rules, regulations 
and standards of the Commission, or the cases, which have 
held that there is implied in a station’s license the existing 
rules and regulations of the Commission. It is clear from the 
decision of the Supreme Court in the KOA case and of this 
Court in the recent Wilson case, that it is not the "estab¬ 
lished service area” of a station—as that term is used here by 
Appellant to mean the full extent of the area in which it 
might otherwise be satisfactorily heard—which is to be 
deemed a part of its license. Rather, it is the normally pro¬ 
tected contour, as specified in the Commission’s regulations 
and standards which is adverted to by the Court as the stand¬ 
ard of protection in all of these cases. 

(3) Appellant contends in the third part of its first point 
that the Commission’s authorization without hearing of 
Intervenor’s permit was a violation of Section 303 (f) of the 
Act. 

Section 303(f) provides 

"The Commission .... shall (f) make such regula- 



tions not inconsistent with the law as it mayj deem 
necessary to prevent interference between station^ . . .. 
provided, however, that changes in the frequencies, au¬ 
thorized power, or in the times of operation of any 
station shall not be made without the consent df the 
station licensee unless, after a public hearing .... 

Appellant understands this section of the Act to mean 
that: 

"Congress clearly intended that the Commission 
should take steps prohibiting any interference whereby 
one broadcast station could prevent another operat¬ 
ing in the public interest from being heard by a sub¬ 
stantial group of its listeners . . . . ” (Appellant’s Brief, 

p. 18.) 

Whereupon, Appellant quotes from the decision of this 
Court in the KOA case,' 1 stating that the foregoing inter¬ 
pretation by Appellant of Section 303 (f) is "sustained by 
this Court’s decision” in that case. 

The portion of the opinion in the KOA case quoted by Ap¬ 
pellant, holds that Section 303(f) in its requirement^ of 
hearing does not merely duplicate Section 312(b) of the 
Act, and sets forth the essential minima of the hearing called 
for by that section. (Appellant’s Brief, p. 19.) 

Nowhere is it evident from any supporting argument by 
Appellant, or from this Court’s decision in the KOA case 
on appeal, that that case is authority for the interpretation 
stated by Appellant. In view of the very extensive mariner 
in which this Court went into a consideration of the com¬ 
plexities of Section 303 (f) in relation to Sections 312(b) 
and 309(a) of the Act, it would seem that Congress’ jin¬ 
tentions in this regard are not as "clear” as Appellant believes. 

It would at least appear to be settled from the KOA c^se, 

3 National Broadcastinc Company v. Federal Communications 
mission, 76 App. D.C. 238, 132 F. (2d) 545. 
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however, that Section 303 (f) and Section 312(b) are not 
merely alternative provisions of the Act. On the other hand, 
it is interesting to note that, although the case on appeal was 
decided upon the basis of both Sections 312(b) and 303 (f), 
that in affirming the KOA case, 4 the Supreme Court although 
presented with the same question as to the applicability of 
both Sections 303 (f) and 312(b) of the Act, decided the 
case without passing upon the application of Section 303 (f). 
The Court rested its decision that KOA was entitled to a 
hearing, on Section 312(b) alone, holding that there was, 
in substance, a modification of KOA’s license, and that un¬ 
der the provisions of 312(b) alone KOA was entitled to a 
hearing. The Court in discussing this phase of the case said: 

"To alter the rules so as to deprive KOA of what had 
been assigned to it, and to grant an application which 
would create interference on the channel given it, was in 
fact and in substance to modify KOA’s license. This 
being so, Sec. 312(b) requires that it be made a party 
to the proceeding. We can accord no other meaning to 
the language of the proviso which requires that the 
holder of the license which is to be modified must have 
notice in writing of the proposed action and the grounds 
therefor and must be given a reasonable opportunity 
to show cause why an order of modification should not 
issue.’’ (Italics supplied.) 

In view of the holding of the KOA case, there would 
seem to be little doubt that any action of the Commission 
changing the frequency, power, or time of operation of 
an existing station, which would entitle such station to a hear¬ 
ing under Section 303(f), would likewise entitle such sta¬ 
tion under Section 312(b) to notice and opportunity to 
"show cause” why its license should not be, in effect, modified. 

4 Federal Communications Commission v. National Broadcasting Co. (KOA), 
319 U.S. 239. 
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It is by no means clear from the KOA case, however, that the 
reverse is true: viz., that any action of the Corrimission 
amounting, in effect to a modification of an existing sta¬ 
tion’s license (other than a change of the frequency,!power, 
or time of operation) which would entitle such station to 
notice and opportunity to "show cause” under Section 
312(b), would also entitle such station to a hearing under 
Section 303 (f). This question is apparently left open by the 
Supreme Court in the KOA case. But even if the majority 
opinion of this Court in the KOA case on appeal, werp to be 
viewed as deciding this latter proposition affirmatively,! where 
there is objectionable interference within the normally pro¬ 
tected contour of the existing station as in the KCXjV case, 
it certainly cannot be argued, as Appellant suggests, that it 
would be a reasonable extension of this holding to saty that 
there is an implied change "in substance” of an existing 
station’s "frequency, power, or time of operation” where 
there is no objectionable interference to Appellant’s normally 
protected contour at all, as admitted by Appellant in the 
case here before the Court. 

Intervenor’s arguments, supra , in denial of Appellant’!? con¬ 
tention that the Commission’s action here violated Section 
312(b) of the Act, apply with even greater force to Refute 
the charge that the Commission violated Section 303 (f j. For 
if, in the absence of objectionable interference to the normally 
protected contour of Appellant’s station, it would b^ un¬ 
reasonable to hold that there has been a constructive ijnodi- 
fication of Appellant’s license under Section 312(b), <s| for¬ 
tiori it would be unreasonable to construe the Commission’s 
action as "in substance” a change in the "frequency, autho¬ 
rized power, or time of operation” of Appellant”s station, 
when in fact the frequency, power and time of operation of 
KECA are precisely the same now as they were befor^ the 
Commission’s action. 
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(4) Appellant contends that the Commission violated Sec¬ 
tion 303 (h) of the Act, providing that the Commission shall 
have the authority "to establish areas or zones to be served 
by any station.” (Appellant’s Brief, p. 20; Appellant’s App. 
I, p. 32). It is argued that this section means that the Com¬ 
mission, in approving KECA’s license, thereby impliedly de¬ 
fined the "area or zone” to be served by KECA indi¬ 
vidually, as the full extent of the area in which its signal can 
be satisfactorily heard; i.e., its 1.83 mv/m contour. 

This claim, like Appellant’s claim in its first paragraph, is 
based upon the proposition that an existing licensee acquires 
by its license some right or interest outside of its normally 
protected contour, as provided for in the Commission’s 
standards. As pointed out with respect to this argument in 
Appellant’s first paragraph, there is nothing in the rules, reg¬ 
ulations or standards of the Commission lending support to 
the idea that a station is entitled as a matter of right to pro¬ 
tection against interference outside of its normally protected 
contour as provided by law. 

Assuming that 303 (h) does mean that the Commission 
is impliedly establishing the "areas or zones to be served” by 
a station when it licenses that station, it is clear that the area 
or zone so implied would be that corresponding to the remain¬ 
ing provisions of the Commission’s rules, regulations and 
standards. Therefore, since the Standards of Good Engineer¬ 
ing Practice state that a Class III-A station is entitled to pro¬ 
tection to its 2.5 mv/m contour, it is that "zone” or "area” 
which is impliedly established in the license, and not the full 
extent to which the station’s signal might happen to be heard. 
Furthermore, as hereinbefore pointed out, the Commission 
would be restrained from impliedly establishing an area or 
zone of service for a station which would contravene the 
limits to which that class of station is entitled to protection 
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under the Havana Treaty, even in the temporary Absence 
cf domestic interference. 1 

I 

(5) Appellant contends that under the theory of "equal 
operation” of a statute, it must be entitled to a hearing be¬ 
fore a grant of this Intervenor’s application, by Section 309 
(a) of the Act, which provides that if the Commissioh finds 
that an application is in the public interest it mayj grant 
without hearing, but if found not in the public interest, that 
a hearing must be granted the applicant . \ 

Appellant’s argument is that since the Commission iannot 
make a negative finding on the issue of public interest' with¬ 
out affording the applicant a hearing, under equal operation 
of the statute it cannot make an affirmative finding ol pub¬ 
lic interest in favor of the applicant without a hearing to 
any and all existing licensees whose licenses might Other¬ 
wise be impliedly modified by resultant objectionable inter¬ 
ference. 

This reasoning, of course, is lifted, almost bodily, from 
the Court’s opinion in the Wilson case, supra . In factJ Ap¬ 
pellant quotes so much of that part of the Court’s opinion 
as suits its immediate purposes here. However, it is important 
that the quotation from the Court’s opinion, be considered 
in the light of what went before that part of the opinion: 
viz., that the Court stated that there were two separate is¬ 
sues in cases like the Wilson case, the first and preliminary 
one being whether there exists objectionable interference to 
the lawfully protected contour of the existing station . I 
Furthermore, the Court continued, in that part of 1 the 
Opinion quoted by Appellant, as follows: j 

"Putting this otherwise, at the door of the Commis¬ 
sion stand two persons. One is an applicant for a broad¬ 
casting license with designated facilities. Under Section 
309(a) of the Act the Commission cannot deny his 
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application without first according him a hearing on 
the question whether the public interest will be served 
by the granting thereof. The other is an outstanding 
licensee, opposing —upon the ground that the requested 
facilities will cause objectionable interference to his 
station within its protected contour and thereby modify 
his license—the granting of the facilities sought by the 
applicant. If the Act is construed as providing that the 
Commission can overrule the opposition of the outstand¬ 
ing licensee without first according him a hearing on 
the merits of his opposition, then the Act will operate 
unequally as between the two persons standing at the 
Commission’s door.” 

It will be noted that in developing this application of 309 (a), 
the Court carefully confines its reasoning to a situation 
where the outstanding licensee is opposing upon the ground 
that the requested facilities will cause objectionable inter¬ 
ference to his station within its protected contour. In this 
alluding again to the basic preliminary issue described by the 
Court in the first part of its opinion in the Wilson case, 
the Court makes it clear that this construction of 309(a) 
applies where there is a claim of objectionable interference 
to the lawfully protected contour. Again it must be pointed 
out that Appellant in the instant case makes no such claim, 
having admitted that there is no objectionable interference 
to its normally protected contour from the grant of Inter- 
venor’s application. It follows, that where the outstanding 
licensee has itself admitted that there is no objectionable 
interference to its lawfully protected contour, there can be 
no claim that the Commission must afford it a hearing under 
the provisions of Section 309(a), on the general issue of 
public interest, within the construction of the Wilson 


case. 
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Reply to Appellant’s Second Point, "B” 

• Appellant’s second point contends that the Comnlission’s 
orders here appealed from were erroneous, arbitrary and 
capricious in that they failed to give effect to the Commis¬ 
sion’s Rules and Standards. Nowhere in its argument pn this 
point does Appellant set forth any Rules of the Commis¬ 
sion which it claims have been denied effect by the Commis¬ 
sion’s orders. But Appellant does refer to the following 
paragraph in the Standards of Good Engineering Practice: 

"'When it is shown that primary service is rendered 
by any of the above classes of stations, beyond thb nor¬ 
mally protected contour, and when primary Service 
to approximately 90 per cent of the population ((popu¬ 
lation served with adequate signal) of the area between 
the normally protected contour and the contour to 
which such station actually serves, is not supplied by 
any other station or stations carrying the same general 
program service , the contour to which protectiori may 
be afforded in such cases will be determined from the 
individual merits of the case under consideration.” (Ap¬ 
pellant’s Annex II, p. 35.) (Italics supplied.) 

Appellant contends that the foregoing paragraph o!f the 
Commission’s Standards compels the Commission to ajfford 
protection to Appellant’s station KECA to the extent pf its 
"interference-free” contour, viz., its 1.83 mv/m contour, 
rather than the 2.5 mv/m contour established by the (jx> m - 
mission’s standards as the lawfully protected contour, pro¬ 
vided that none of the other stations serving the interference 
area of KECA carry "the same general program service.” 

This argument overlooks one compelling factor: i.e., the 
foregoing paragraph of the Standards does not confer any 
legal right on a station to claim protection beyond its hor- 
maliy protected contour, since it is purely a discretionary 
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provision of the Standards. Even if it be conceded that no 
other stations serving the interference area carry the "same 
general program service,” there is no compulsion on the 
Commission to afford protection to any such station out¬ 
side its normally protected contour. In fact, even if it be 
shown that a station is the only station serving the inter¬ 
ference area, the Commission is under no compulsion from 
this paragraph of the Standards to afford such extraordinary 
protection. 

Appellant argues that to act properly upon its petition 
for review, the Commission would have to make an affirma¬ 
tive determination that the other stations serving the in¬ 
terference area of KECA do provide the "same general pro¬ 
gram service” as KECA. This claim is clearly not justified. 

To act properly'upon Appellant’s petition for review, it 
was necessary only that the Commission make a determina¬ 
tion of the existence of any right or equities entitling Appel¬ 
lant to protection other than that provided for against 
objectionable interference to its normally protected con¬ 
tour. Appellant derives no such rights from the foregoing 
expression of the Standards. That paragraph states, at most, 
the possibility of the Commission, within its discretion in an 
individual case, affording extra protection under unusual 
circumstances. That it is intended as no more than this, is 
evidenced by the fact that in the footnote to Table IV of 
the Standards, which specifies the normally protected con¬ 
tours for stations of various classes, the phrase "carrying 
the same general type of prograin service ” is omitted entirely 
from an otherwise identical paragraph. (Intervenor’s Annex 
II, p. viii.) 

Appellant states further that in its petition for review 
it proposed a revised directional antenna system for Inter¬ 
venor’s station in Houston, which would permit Intervenor’s 
station to serve "substantially the same areas and popula- 
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tions served under its present directional antenna, but with¬ 
out providing interference to KECA or any other station.” 
Appellant argues that the Commission was under com¬ 
pulsion to make a determination whether it would b^ "more 
in the public interest” to require Intervenor’s station to 
operate with this revised antenna system as proposed by 
Appellant, than the antenna system proposed in Inter¬ 
venor’s application and authorized by the Commissiojti. 

It is the position of Intervenor that the Commission was 
under no compulsion to consider the substitute schleme of 
operation for Intervenor’s station advanced by Appellant 
in its petition for rehearing, whatever its merits, provided 
that the action of the Commission in authorizing tjhis In¬ 
tervenor’s specifically designed antenna system was otherwise 
a valid exercise of the Commission’s licensing function^ There 
are no valid grounds in either the Act, or the Commjission’s 
Rules, by which Appellant could be held to have thjs right 
to force upon this Intervenor a plan conceived by Appellant 
to be just as good for Intervenor’s purpose, but betier for 
Appellant’s. 


Moreover, Intervenor showed in its answer to Appellant’s 
Supplemental Petition of September 23, 1947, supported 
by the affidavit of a qualified consulting radio engineejr, that 
the antenna system proposed by Appellant for the ^ise of 
KTHT would not serve "substantially the same arqa and 
population” as KTHT’s authorized system, and furthermore 
that to install such a system would require two additional 
towers at a cost of $12,000 and more than twice the present 
amount of land, at an additional cost to KTHT of $2^,000, 
even assuming that such a parcel of land were available.'(Ap¬ 
pellant’s App. 61-62.) Furthermore, it was shown b'y In¬ 
tervenor, in a-supporting affidavit by a qualified consulting 
radio engineer, that the array proposed by Appellanjt for 
the use of Intervenor’s station would not enable service by 
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Intervenor to the areas, service to which was a compelling 
motive in Intervenor’s application, and neither would a 
population count based on 1940 Census figures in such areas 
be accurate. (Appellant's App. 65-66.) 

Having previously granted a valid authorization to Inter¬ 
venor of its requested directional antenna system, the Com¬ 
mission was under no compulsion to give later consideration, 
at the time Appellant filed its Petition for Rehearing sug¬ 
gesting a different antenna system, to a comparative deter¬ 
mination of the merits of the two antenna systems, provided 
that its original authorization was valid and proper. To 
hold otherwise would involve the Commission in an endless 
process of reconsideration of a priori determinations of the 
public interest in every aspect of the licensing procedure. 

The remaining arguments of Appellant are that on the 
general issue of public interest, the Commission could make 
no ex parte determination that "petitioner’s program service 
was not entitled to protection in the public interest from 
objectionable interference under the Communications Act 
and the Rules and Standards.” (Appellant’s Brief, p. 25.) 
(Italics supplied.) But the Commission made no such de¬ 
termination. On the contrary. Appellant admitted in its 
petition that there was not objectionable interference, within 
the meaning of that term as defined by the Standards. 

Furthermore, it is not clear what Appellant means by 
the claim that the Commission either must make, or did 
make, a determination with respect to protection of "pro¬ 
gram service.” If Appellant is seeking to say that the Com¬ 
mission cannot make an ex parte determination that an 
existing licensee is not entitled to protection against ob¬ 
jectionable interference outside its normally protected 
contour, as defined by the Standards, then Intervenor sub¬ 
mits that in this Appellant is in error. 

Appellant has given expression to the dangers in general 
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of ex parte determination. Intervenor is in accord with this 
thinking as a general proposition. But in the case here before 
the Court, the arguments of Appellant are without force. 
Appellant cites the Wilson case, supra, for its holding that 
the Commission cannot, in general, even determine the mean¬ 
ing of its own rules, ex parte. However, Appellant ha$ failed 
to note, as this Court did most carefully in the opinion) in the 
Wilson case, a reservation from the blanket holding referred 
to. The Court said: 

i 

I 

"Nevertheless, we do not rule that the Commission 
may not, at the threshold of consideration of ait issue 
modification vel non of an outstanding license tjy the 
proposed operations of another station, treat the) peti¬ 
tion asserting such modification as if upon demurrer 
and thereby avoid the necessity of hearing proof <|>f the 
truth of the allegations of "objectionable interference” 
if as a matter of law, they do not 'show* such inter¬ 
ference within the Commission's rules and standards. 
This may indeed be a sensible pro tanto adoption bjy the 
Commission of court practice . . . . ” (Emphasis sup¬ 
plied.) 

It is clear from the emphasized portion of the Court’s 
opinion, that the Wilson case makes no decision upop the 
point whether it would be proper for the Commission to 
make an ex parte determination of an issue of objectionable 
interference, if as a matter of law the petitioner’s allega¬ 
tions do not show such interference within the meanirig of 
Commission’s rules and standards. A fortiori where peti¬ 
tioner’s allegations admit, as a matter of fact as well asjlaw, 
that there is no such interference, clearly the Court ini the 
Wilson case would not rule that the Commission could! not 
properly make an ex parte determination of no objectionable 
interference. That is this case. 
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Appellant’s argument, although correct as a general propo¬ 
sition, therefore, lacks force in the present case because 
upon the primary and preliminary issue referred to by the 
Court in the Wilson case, i.e., the issue of the existence at 
all of objectionable interference, the Appellant has ad¬ 
mitted no standing. 

In its enthusiasm for the general argument, however, 
Appellant has stated: 

"It is also to be noted that appellant’s basis for relief 
herein is stronger than that presented in the Wilson 
case, since the interference to KECA is 'objectionable 
interference’ as defined by and computed under the 
Commission’s Standards. (Annex II, pp. 35-36.)” (Ap¬ 
pellant’s Brief, p. 28.) 

This statement of Appellant is difficult to reconcile. The 
Appellant in the Wilson case was certainly claiming that 
the interference was objectionable interference, within the 
meaning of the Commission’s rules and standards, although 
of course, a difficulty of interpretation arose out of the fact 
that it was skywave interference which was involved 
Whereas in the instant case, contrary to Appellant’s 
statement, the interference to KECA clearly is not "ob¬ 
jectionable interference as defined and computed by the 
Commission’s Standards (Annex II, pp. 35-36).” The por¬ 
tion of the Standards cited by Appellant in Appellant’s An¬ 
nex, pp. 3 5-36, in fact, does not define objectionable inter¬ 
ference at all. For the Standard’s definition of objectionable 
interference for stations on the same channel, reference must 
be had to a portion of the Standards not even quoted by 
Appellant in its Annex, i.e., to page 5: 

"Objectionable interference from a station on the 
same channel shall be considered to exist to a station, 
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when, at the field intensity contour specified iti Table 
IV with respect to the class to which the station belongs, 
the field intensity of an interfering station (or tl^e root- 
sum-square value of the field intensities of two c|r more 
interfering stations) operating on the same channel, ex¬ 
ceeds for ten (10) per cent or more of the time the value 
of the permissible interfering signal set forth opposite 
such class in Table IV.” (Italics supplied.) 

The foregoing definition of "objectionable interference” 
makes it clear that there is no such thing as objectionable 
interference to a station on the same channel, except as 
measured rr at the field intensity contour specified in Table 
IV with respect to the class to which the station belongs ... ” 
For a station of KECA’s class, III-A, that contour is the 2.5 
mv/m contour, i.e., the normally protected contour. (Stand¬ 
ards, Table IV. Intervenor’s Annex II, p. viii.) 

It will thus be seen that the conclusion Appellant has drawn 
must be reversed, and that, contrary to Appellant’s state¬ 
ment that this is a stronger case for relief than the "N^ilson 
case, it is a much weaker case. In fact, it is no case at jdl, in¬ 
sofar as the Wilson case stated a right to hearing wher ^ there 
is an issue of objectionable interference to the normally pro - 
tec ted contour of an existing licensee, because here there is 
not even an issue on that point—Appellant admits there is 
no such interference. 

Appellant says that it is no distinction in principle that 
the interference in the Wilson case was to the normally 
protected contour, since the interference-free contour "can 
be (and here is) the protected contour.” (Appellant’s Brief, 
p. 28.) (Italics supplied.) Intervenor disagrees. O^i the 
contrary, far from being "no distinction in principle,” it 
is clear from the Court’s definition of the two issues pre¬ 
sented in the Wilson case, that the issue of existence d> f ob¬ 
jectionable interference to the lawfully protected contour 
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is the distinguishing principle in that case. It is the existence 
of this very issue which the Court says in the Wilson case 
was left undecided by the Supreme Court in the KOA case. 
And certainly it is in error for Appellant to state that its in¬ 
terference-free contour "here is” its protected contour. 
Even conceding that under unusual circumstances the in- 
tcrference-free contour of an existing station might be given 
protection, not as a matter of right, but wholly as a discre¬ 
tionary matter with the Commission, it does violence to the 
express provisions of the Commission’s Standards, supra , to 
contend, in the absence of any such extraordinary establish¬ 
ment of a different protected contour for KECA, that Ap¬ 
pellant’s interference-free contour "here is” its protected 
contour. 

In view of the complete absence of any right in Appellant 
to protection outside its normally protected contour, it is 
plain that the Commission has not ’'failed to give effect to 
its rules and standards” by its orders in the present case, 
which merely guarantee to KECA no more than the right to 
protection against objectionable interference to its normally 
protected contour. The Commission’s orders herein have, 
therefore, in fact given full effect to the rules and standards 
of the Commission. 

Reply to Appellant’s Third Point, "C” 

Appellant asserts that Intervenor’s application before the 
Commission did not make the showing required by Section 
3.24(b) of the Commission’s Rules that "objectionable in¬ 
terference will not be caused to existing stations.” (Appel¬ 
lant’s Annex II, p. 34). 

Appellant does not state its argument on this point with 
much vigor. In fact. Appellant clearly reveals the flimsy 
character of this contention by saying: 
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"KTHT’s application does not meet the requirements 
of the above rules. It recognizes that objectionable in¬ 
terference will be caused to KECA, but attempts to 
excuse it on the ground that it is beyond KECA\s nor¬ 
mally protected contour” (Appellant’s Brief, 29.) 
(Italics supplied). 1 

I 

I 

This is an anomalous statement. 

I 

Interference beyond a normally protected contour is nfyt ob¬ 
jectionable interference. If Intervenor, therefore, realjly at¬ 
tempted as Appellant says, to "excuse” itself for causing in¬ 
terference, on the ground that it was beyond KECA’s nor¬ 
mally protected contour, then Intervenor could not have 
been recognizing the existence of objectionable interference, 
because if it was outside KECA’s normally protected contour, 
then by the Commission’s rules and standards, it was not 
objectionable interference. Appellant’s statement is, in fact, 
meaningless. 

Intervenor’s application certainly did not, in any way, 
acknowledge objectionable interference by its operation to 
KECA. On the contrary, Intervenor stated in its Engineering 
Appendix, on the application: 

"The night limit to KECA, Los Angeles, is increased, 
but not above the normally protected value of I 2.5 
mv/m” (Appellant’s App., p. 15) (Italics supplied.) 

i 

Appellant’s assertion that Intervenor recognized in its ap¬ 
plication that objectionable interference would be caused to 
KECA is therefore in error. | 

i 

Reply to Appellant’s Fourth Point, "D” 

Appellant reiterates its previous contention that Inl|er- 
venor should have been required by the Commission to abjm- 
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don the directional antenna system which the Commission 
authorized, and which Intervenor had commenced building, 
in favor of a substitute antenna system, designed by Appel¬ 
lant and proposed in its supplemental petition for rehearing. 
Appellant asserts that Sections 303(g) and 307(b) of the 
Act apply so as to require this action of the Commission. 
Intervenor submits that this is a strained interpretation of 
either of these provisions, and that the sections cited do not 
have application to this phase of the licensing in the present 
case. 

Section 303 (g) is one of the enumerations of the gen¬ 
eral powers of the Commission, stating that the Commission 
shall, from time to time as public interest, convenience and 
necessity requires, "Study new uses for radio, provide for 
experimental uses of frequencies, and generally encourage > 
the larger and more effective use of radio in the public in¬ 
terest.” 

Consideration of the language of that section, in 
conjunction with the other general powers, would 
establish the reasonable construction that 303 (g) is intended 
to be only an expression of the general power of the Com¬ 
mission to encourage the over-all promotion and progress 
of radio as a public instrument through experimentation and 
development. 

Section 307(b) provides for fair, efficient and equitable 
distribution between the states of licenses, frequencies, hours 
of operation, and power. (Appellant’s Annex I, p. 32.) 

Appellant contends that this section requires that Inter¬ 
venor be compelled to use an antenna system which will 
"protect the service areas of other stations . . . without ma¬ 
terially reducing the service that KTHT would otherwise 
provide.” (Appellant’s Brief, p. 30.) But Intervenor’s 
presently authorized antenna system does "protect the ser¬ 
vice areas of other stations.” In fact, it could not have been 
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authorized by the Commission without hearing unless it did 
do so, under the provisions of Section 1.382 of the Riiles. 


"Sec. 1.382 Grants without a hearing.— (a) Where 
an application for radio facilities is proper upon itjs face 
and where it appears from an examination of the ap¬ 
plication and supporting data that (a) applicant is 
legally, technically, and financially qualified; (b) a 
grant of the application would not involve modifica¬ 
tion, revocation, or nonrenewal of any existing license 
or outstanding construction permit; (c) a grant (\f the 
application would not cause additional electrical inter¬ 
ference to an existing station or stations for which a 
construction permit is outstanding within its normally 
protected contour as prescribed by the applicable f^ules 
and Regulations; (d) a grant of the application would 
not preclude the grant of any mutually exclusive ap¬ 
plication; and (3) a grant of the application woujd be 
in the public interest, the Commission will grant! the 
application without a hearing.” (Italics supplied.) ! 

i 

Even if 307(b) and 303 (g) were to be construed iri the 
narrow sense suggested by Appellant, however, it wouljf be 
a strange application of that construction to argue that the 
Commission, having once authorized a proposed antenna sys¬ 
tem as complying with the requirements of the rules land 
standards, must later revoke that authorization, even if the 
permittee has completed the construction of the system, |and 
compel the permittee to abandon its construction and install 
a system proposed by a licensee whose private interests! are 
better served thereby. 

There are on the air today nearly 2000 standard brojad- 
cast stations, an overwhelming number of which could prpb- 
ably be shown to be able to reduce the degree or extent of 
interference which they cause to some other station, if tljiey 
were compelled "in the public interest” to abandon tljeir 
authorized directional antenna system and install a new ^nd 
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different one. But to construe the Act as requiring the Com¬ 
mission constantly to reshuffle assignments and revoke prior 
valid authorizations would impose an insurmountable ad¬ 
ministrative obstacle on the work of the Commission, and do 
violence to the public interest as well as private rights, by 
making radio broadcasting a perilous venture. 

Considerations of neither public interest nor private right 
therefore lend support to Appellant’s contention that the 
Commission’s orders were in contravention of Sections 
307(b) and 303 (g). 


Conclusion 

For the reasons stated, Appellant’s argument is without 
merit. The orders of the Commission appealed from are valid 
and in accordance with international treaty, the Communica¬ 
tions Act, and the rules and regulations of the Commission, 
and should be affirmed. 

Respectfully submitted, 


Roy Hofheinz, 

John Erle Stephen, 

4000 South Main, 

Houston, Texas; 

Leonard H. Marks, 

1420 New York Ave., N.W., 
Washington 5, D. C., 

Attorneys for Intervenor 


May 27, 1948 


ANNEX I. 


Treaty Involved 

The following provisions of the North American Regional 
Broadcasting Agreement, Habana, 1937, 5 5 Stat., if art 2 
1005, and the Interim Agreement (Modus Vivendi) con¬ 
cluded at the Second North American Regional Broadcast¬ 
ing Conference, Washington, 1946, are relevant to thijs Ap¬ 
peal: | 

i 

‘'INTERIM AGREEMENT (MODUS VIVENDI), CON¬ 
CLUDED AT THE SECOND NORTH AMERICAN RE¬ 
GIONAL BROADCASTING CONFERENCE, TO REGU¬ 
LATE THE USE OF THE STANDARD BROADCAST 
BAND IN THE NORTH AMERICAN REGION)” 

"The undersigned, duly authorized representatives o^ the 
Governments of Canada, Cuba, the Dominican Republic, 
His Majesty’s Government in the United Kingdom in respect 
of the Bahama Islands, Mis Majesty’s Government in the 
United Kingdom and the Government of Newfoundland in 
respect of Newfoundland, the United Mexican States,! and 
the Government of the United States of America,... j 

AGREE: 

"Article I: To continue, during the interim period de¬ 
scribed in Article XVII hereof, the application within their 
respective jurisdictions of all the provisions of the North 
American Regional Broadcasting Agreement signed at jHa- 
bana December 13, 1947, subject to the modifications and 
additions hereinafter stipulated. ... j 

"Article X: The Governments parties hereto undertake to 
apply the provisions of this Interim Agreement and to tfake 
the steps necessary to enforce said provisions upon the op¬ 
erating agencies recognized or authorized by them to estab¬ 
lish and operate broadcast stations within their respective 
countries. . . . 

"Article XVI: This Interim Agreement shall be considered 
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in connection with the provisions of the North American 
Regional Broadcasting Agreement, Habana, 1937, but in case 
of conflict the terms of this Interim Agreement shall prevail. 
"Article XVII: The Interim Agreement shall be in force 
for a period of three years commencing March 29, 1946, un¬ 
less before its expiration there shall be signed and ratified a 
new North American Regional Broadcasting Agreement....” 

"NORTH AMERICAN REGIONAL BROADCASTING 

AGREEMENT” 

• • • • 

"II 

TECHNICAL 
A. Definitions 


"3. Service areas. 

(a) Primary service area. The primary service area of a 
broadcast station is the area in which the ground wave is not 
subject to objectionable interference or objectionable fading. 

(b) Secondary service area. The secondary service area of 
a broadcast station is the area served by the sky wave and 
not subject to objectionable interference. The signal is sub¬ 
ject to intermittent variations in intensity. . . . 

"6. Objectionable interference. Objectionable interference is 
the degree of interference produced when, at a specified 
boundary or field intensity contour with respect to the de¬ 
sired station, the field intensity of an undesired station (or 
the root-mean-square value of field intensities of two or 
more stations on the same frequency) exceeds for ten (10) 
percent or more of the time the values hereinafter set forth 
in this Agreement. . . . 

"B. Classes of Channels and Allocation Thereof 

"6. Allocation of specific channels to each class: The chan¬ 
nels are allocated to the several classes as follows: . . . 
"Regional channels. The following channels are designated 
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as regional channels: 5 50, 560, 570, 580, 590, 600, 610, 620, 
630, 790, 910, 920, 930, 950, 960, 970, 980, 1150, 1250, 
1260, 1270, 1280, 1290, 1300, 1310, 1320, 1330, 1350,11360, 
1370, 1380, 1390, 1410, 1420, 1430, 1440, 1460, 1470,11480, 
11590, 1600, 11111 

”7. Use of regional and local channels by countriejs. All 
countries may use all regional and all local channels, siibject 
to the power limitations and standards for prevention of 
objectionable interference set forth in this Agreement. . . . 

"C. Classes of Stations and Use of the Several 
Classes of Channels | 

"1. Classes of stations. Broadcast stations are divided[ into, 
four principal classes, to be designated Class I, Class II, Class 
III, and Class IV, respectively. ... I 

"Class III-A: A Class III station which operates with power 
not less than one kilowatt or more than five kilowatts and 
the service area of which is subject to interference ii\ ac~ 
cordance with the engineering standards hereinafter set 
forth .... 

"3. Change of class. If a station or stations in Class III-B 
located in any country can, through the use of directional 
antennas or otherwise, so reduce the interference caused or 
received by such station or stations to the field contoijr to 
which interference to stations in Class III-A is allowed, Isuch 
station or stations shall automatically be classified anti in¬ 
cluded in Class III-A and shall thereafter be so recognjized 
and treated by the Administrations of all countries within 
the Region. . . . 

I 

"D. Service and Interference. . . . 

"2. Areas protected from objectionable interference. he 
boundaries or contours at and within which the several classes 
of stations shall be protected from objectionable interference 
are as set forth in Appendix II. No station, however, need be 
protected from objectionable interference at any point ciut- 
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side the boundaries of the country in which such station is 
located. . . . 

"3. Objectionable interference on the same channel. Objec¬ 
tionable interference shall be deemed to exist to a station 
when, at the boundary or field intensity contour specified in 
Appendix II with respect to the class to which the station 
belongs , the field intensity of an interfering station (or the 
root-mean square value of the field intensities of two or more 
interfering stations) operating on the same channel, exceeds 
for ten (10) percent or more of the time the value of the 
permissible interfering signal set forth opposite such class 
in Appendix II. . . .” 


"APPENDIX II 
Table I 

Protected Service Contours and Permissible Interference 
Signals for Broadcast Stations 


Class 


Boundary or signal inten- 


of 

Class of Permis- 


sity contour of area 

Permissible 

Sta¬ 

channel sible 

protected from objec- 

interfering 

tion 

used power 


tionable interference 

signal 

1 A 

Clear 50 kw or more 

Boundary of country 
in which station is located 

5 uv/m 25 uv/m 

1 B 

Clear 10 kw to 50 

kw 

100 uv/m 500 uv/m 

(50% sky 
wave) 

5 uv/m 25 uv/m 

II 

Clear 0.25 kw to 50 

kw 

500 uv/m 2500 uv/m 

(Ground 
wave) 

25 uv/m 125 uv/m 

III A 

Regional 1 kw to 5 

kw 

500 uv/m 2500 uv/m* 
(Groundwave) 

25 uv/m 125 uv/m 

III B 

Regional 0.5 kw to 1 
night and 5 

kw 

kw 

day 

500 uv/m 4000 uv/m 

(Groundwave) 

25 uv/m 200 uv/m' 

IV 

Local 0.1 kw to 0.25 k» 

500 uv/m 4000 uv/m 

25 uv/m 200 uv/m 


(Groundwave) 

* Footnote by Intcrvenor: 2500 uv/m (viz., microvolts-pcr-mctcr) is the same as 
2.5 mv/m (viz., millivolts-per-meter). 
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ANNEX II. 

Rules, Regulations, and Standards Involve 

The pertinent sections of the Rules and Regulations of the 
Federal Communications Commission, in addition to! those 
cited by Appellant in its Annex II, are: 

"Sec. 1.382 Grants without a hearing.— (a) Whj?re an 
application for radio facilities is proper upon itjs face 
and where it appears from an examination of the appli¬ 
cation and supporting data that (a) applicant is legally, 
technically, and financially qualified; (b) a grant bf the 
application would not involve modification, revocation, 
or nonrenewal of any existing license or outstanding 
construction permit; (c) a grant of the application 
would not cause additional electrical interference to an 
existing station or stations for which a construction 
permit is outstanding within its normally protected con¬ 
tour as prescribed by the applicable Rules and Regula¬ 
tions; (d) a grant of the application would not pre¬ 
clude the grant of any mutually exclusive application; 
and (3) a grant of the application would be in the 
public interest, the Commission will grant the applica¬ 
tion without a hearing.” 

"Sec. 1.385 Designation for hearing.—Application^ will 
be designated for hearing in the following cases: .| . . . 


i 

(c) Where a grant of the application would cause Elec¬ 
trical interference to an existing station or station for 
which a construction permit is outstanding within its 
normally protected contour as prescribed by the! ap¬ 
plicable Rules and Regulations; or .... ” 

"Sec. 1.387 Procedure when case is designated for Rear¬ 


ing. 


(b) The Commission will on its own motion narrje as 
parties to the hearing: 

(1) Any existing licensee or holder of an outstanding 
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construction permit who, if the application were 
granted, would suffer electrical interference within his 
normally protected contour as prescribed by the Com¬ 
mission’s Rules and Regulations.” 

"Sec. 1.388 Petitions to intervene.— (a) Where the 
Commission has failed on its own motion to name as 
parties to a hearing any person specified in section 
1.387(b), such person will be permitted to participate 
in the proceeding by filing a petition to intervene show¬ 
ing that he comes within the provisions of section 
1.387 (b) . Where the petition to intervene is based upon 
a claim that a grant of the application would cause elec¬ 
trical interference to an existing station or a station for 
which a construction permit is outstanding within its 
normally protected contour as prescribed by the ap¬ 
plicable Rules and Regulations, the petition must be 
accompanied by an affidavit of a qualified radio en¬ 
gineer which shall show either by reference to measure¬ 
ments made in accordance with the methods prescribed 
by the Commission’s Standards of Good Engineering 
Practice that electrical interference will be caused to 
the existing station or station for which a construction 
permit is outstanding within the normally protected 
contour of the station.” 

The provisions of the Commission’s Standards of Good 
Engineering Practice, which are pertinent to this appeal, in 
addition to those cited by Appellant in its Annex II, are: 

Page 2. "Class III stations operate on regional chan¬ 
nels and normally render primary service to the metro¬ 
politan district and the rural area contained therein and 
contiguous thereto, and are subdivided into two classes: 
(a) Class III-A stations which operate with powers 
not less than 1 kw or more than 5 kw are normally pro¬ 
tected to the 2500 uv/m groundwave contour night¬ 
time and the 500 uv/m groundwave contour day¬ 
time. 2 /” « V See tables IV and V.” 

Page 4. "Objectionable interference from another 



broadcast station is the degree of interference prodjuced 
when, at a specified field intensity contour with respect 
to the desired station, the field intensity of an undepired 
station (or the root-sum-square value of field intensities 
of two or more stations on the same frequency) exceeds 
for ten (10) percent or more of the time the values set 
forth in these standards.” 

Page 5. ‘'Objectionable interference from a statioiji on 
the same channel shall be considered to exist to a station 
when, at the field intensity contour specified in Table 
IV with respect to the class to which the station be¬ 
longs, the field intensity of an interfering station (or 
the root-sum-square value of the field intensities of two 
or more interfering stations) operating on the sime 
channel, exceeds for ten (10) percent or more of I the 
time the value of the permissible interfering signal set 
forth opposite such class in Table IV.” I 


I 
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"Table IV.—Protected service contours and permissible in¬ 
terference signals for broadcast stations 

Class Class Signal intensity contour 


Of 

of Per- 

of area protected 

Permissible 

sta¬ 

channel missible 

from objection¬ 

interfering signal 

tion 

used power 

able interference 1 * 

on same channel 2 



Day 3 4 5 / 

Night 

Day 3 / 

Night V 

la 

Clear JO kw 

SC 100 uv/m 

Not dupli¬ 

5 uv/m 

Not dupli¬ 



AC 500 uv/m 

cated 


cated 

lb 

do 10 kw to 5 0 kw 

SC 100 uv/m 

500 uv/m 

5 uv/m 

25 uv/m 



AC 500 uv/m 

(50 percent 






sky wave) 



II 

do 0.25 kw to 50 kw 

500 uv/m 

2500 uv/m 3 / 
(groundwave) 

25 uv/m 

125 uv/m V 

III-A 

Regional 1 kw to 5 kw 

500 uv/m 

2500 uv/m 
(groundwave) 

25 uv/m 

125 uv/m 

m-B 

do 0.5 to 1 kw night 

500 uv/m 

4000 uv/m 

25 uv/m 

200 uv/m 


and 5 kw day 


(groundwave) 



IV 

Local r ’/ 0.1 kw to 0.25 kw 

500 uv/m 

4000 uv/m 
(groundwave) 

25 uv/m 

200 uv/m 


1 / When it is shown that primary service is rendered by any of the above classes of 
stations, beyond the normally protected contour, and when primary service to ap¬ 
proximately 90 percent of the population (population served with adequate signal) of 
the area between the normally protected contour and the contour to which such sta¬ 
tion actually serves, is not supplied by any other station or stations, the contour to 
which protection may be afforded in such cases will be determined from the individual 
merits of the case under consideration. When a station is already limited by interference 
from other stations to a contour of higher value than that normally protected for its 
class, this contour shall be the established standard for such station with respect to 
interference from all other stations. 

-/ For adjacent channels see Table V. 

3 / Groundwave. 

4 / Skywave field intensity for 10 percent or more of the time. 

5 / These values are with respect to interference from all stations except Class lb, 
which stations may cause interference to a field intensity contour of higher value. 
However, it is recommended that Class II stations be so located that the interference 
received from Class lb stations will not exceed these values. If the Class II stations are 
limited by Class lb stations to higher values, then such values shall be the established 
standard with respect to protection from all other stations. 

tt / Class IV stations may also be assigned to regional channels according to section 
3.29. 

SC Same channel. 

AC Adjacent channel.” 
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DISTRICT OF COLUMBIA 


No. 9760 

American Broadcasting Company, Inc., 

v. 

Federal Communications Commission, 

Roy Hofheinz and W. N. Hooper, d/b as Texas Star 
casting Company (KTHT), intervenor 

Max H. Jacobs, Douglas Hicks, and Tom J. 
as Veterans’ Broadcasting Company, 


BRIEF ON BEHALF OF APPELLEE 


STATEMENT OF FACTS 

This is an appeal from a Memorandum Opinion and Order 
of the Federal Communications Commission, dated January 8, 
1948, denying a petition for review and reconsideration filed 
by the American Broadcasting Company, Inc., on September 
11, 1947, directed against an order of a Board of the Comn|iis- 
sion dated August 21, 1947, granting an application filed by 
Roy Hofheinz and W. N. Hooper, doing business as the Texas 
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STATEMENT OF FACTS 

This is an appeal from a Memorandum Opinion and Order 
of the Federal Communications Commission, dated January 8, 
1948, denying a petition for review and reconsideration f[led 
by the American Broadcasting Company, Inc., on September 
11, 1947, directed against an order of a Board of the Commis¬ 
sion dated August 21, 1947, granting an application filed by 
Roy Hofheinz and W. N. Hooper, doing business as the Texas 
Star Broadcasting Company, licensee of radio station KTEljT, 
Houston, Texas, for modification of construction permit to 
. increase nighttime power from 1 to 5 kilowatts, to change the 
transmitter site and to install different antenna arrays for both 
night and day operation. This appeal was filed by appellant 
on January 29, 1948. The relevant facts in the case may be 
summarized as follows: 

On May 9, 1947, upon determination of the record of a con¬ 
solidated hearing, the Commission granted the application of 

(i) ! 
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Texas Star Broadcasting Company (KTHT), Houston, Texas, 
for a construction permit to change frequency to 790 kilocycles 
and to increase power to 5,000 watts daytime, 1,000 watts night¬ 
time using a directional antenna at night. On July 3, 1947, 
KTHT filed an application for modification of the construction 
permit granted to it on May 9, 1947. (R. 3-52.)' The ap¬ 
plication requested authorization to increase nighttime power 
from 1 kilowatt to 5 kilowatts to change the transmitter loca¬ 
tion, and to install directional antenna arrays for both day and 
night operation. On August 21, 1947, the Commission, by a 
Board of Commissioners acting pursuant to authority conferred 
by Section 5 (e) of the Communications Act and Section 1.106 
of the Commission’s Rules, granted the application pursuant to 
Section 1.382 of its Rules and Regulations, since, it appeared, 
inter alia, that the operation proposed would not cause addi¬ 
tional electrical interference with any existing station within 
its normally protected contour, as prescribed by the Commis¬ 
sion Rules and Standards. (R. 57-62.) 

On September II, 1947, the American Broadcasting Com¬ 
pany, Inc., licensee of Station KECA, Los Angeles, California, 
filed a petition for reconsideration and review of the grant of 
August 21, 1947, to KTHT. (App. 16-46.) 2 The petition of 
American Broadcasting Company alleged that the granting of 
KTHT’s application for modification resulted in an increase in 
the interference limitation of Station KECA from 1.83 milli- 


1 References to the Joint Appendix filed with this Court are designated in 
this brief as (App. —). References to portions of the record of the pro¬ 
ceedings before the Commission filed with this Court pursuant to Section 
402 (c) of the Communications Act. but not included in the Joint Appendix 
are designated (R. —). 

* The petition requested the Commission to modify that grant by requiring 
KTHT to file an application for modification to provide adequate protection 
to the present interference-free service contour of Station KECA or to vacate 
the grant and designate KTHT’s application of July 3, 1047, for hearing 
including an issue to determine whether KTHT could operate with 5 kw. 
power at night using a directional antenna designed to give full protection 
to the existing service area of KECA. A supplemental petition was filed 
by KECA, submitting a six-element directional-antenna system for use by 
Station KTHT, by which it was alleged that KTHT would serve substantially 
the same area and population as would be served by the authorized four- 
element array, and at the same time afford protection to the present service 
areas of KECA and other stations. (App. 47-54.) 
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volts per meter to 2.46 millivolts per meter. (App. 17.) From 
these facts it appeared that KECA would not be subjected to 
the possibility of interference from KTHT within the 2.5 milli¬ 
volts per meter nighttime contour of KECA, its normally pro¬ 
tected contour as a Class III A station. 3 KECA contended, 
however, that the grant to KTHT should be set aside on two 
grounds. The first was that KECA is a key station in the ABC 
network and that “it is essential to successful network operation 
that ABC’s facility in this key market have the widest possible 
coverage so as to insure a revenue that will offset the operating 
deficit of network operation.” (App. 18-19.) The second 
ground was that no other station serving the area included 
between its 1.83 and its 2.46 millivolt per meter contour? pro¬ 
vides the same or equivalent program service. (App. 19-37.) 
In connection with this ground, KECA set out an extensive 
and detailed statement as to particular one-time programs 
and regularly scheduled programs broadcast over its facilities. 
(App. 20-37.) The petition for reconsideration stated (|App. 
38) “KECA believes that it comes within the provision of the 
Standards of Good Engineering Practice concerning stanjdard 
broadcast stations which reads as follows: 

When it is shown that primary service is rendered by 
any of the above classes of stations beyond the normally 
protected contour, and when primary service to approxi¬ 
mately 90 percent of the population (population served 
with adequate signal) of the area between the normally 
protected contour and the contour to which such stajtion 
actually serves, is not supplied by any other station or 
stations carrying the same general program service, the 
contour to which protection may be afforded in such 
cases will be determined from the individual merits of 
the case under consideration. I 

On September 29, 1947, Texas Star Broadcasting Company 
filed an opposition to KECA’s petition for review and recon¬ 
sideration. (App. 55-68.) The opposition of KTHT admitted 


i 


* Station KECA, operating on the frequency 790 kilocycles with 5 killowatts 
power, unlimited time, is a Class III A station. See Commission’s Rxjiles 
and Regulations, Sections 3.21 (c) (1), 3.26; Standards of Good Engineering 
Practice; 1 Pike & Fischer, R. R„ 8§ 81: 5, SI: 32 (Table IV). 
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the facts as alleged in the petition of KECA, but contended 
that these facts did not establish any basis for application of 
the paragraph of the Commission’s Standards of Good Engi¬ 
neering Practice relied on by KECA, since the undisputed facts 
showed that, while the individual programs were necessarily 
different from the individual programs carried by other network 
stations also serving the area involved, they constituted the 
same general type of program service as that offered by other 
network stations. (App. 57-59.) 

On January 8,1948, the Commission issued a Memorandum 
Opinion and Order denying appellant’s petition (App. 69-74). 
Upon consideration of the facts presented in the petition for 
reconsideration filed by KECA and undisputed by the opposi¬ 
tion filed by KTHT, the Commission concluded that these 
facts did not present a situation within the designated para¬ 
graph of the Standards in the light of the Commission’s con¬ 
sistent interpretation of the phrase “the same general program 
service.” (App. 70-73.) The Commission also found that the 
public interest would not be served by the proposed modifica¬ 
tion of the grant to KTHT by requiring it to adopt the six 
element directional antenna array proposed by KECA, since 
it would involve loss of service within the Houston metropoli¬ 
tan area itself. (App. 73-74.) For these reasons, the Com¬ 
mission denied the petition for reconsideration and review filed 
by KECA and affirmed the action of the Board of Commis¬ 
sioners in granting the application of KTHT. 

This appeal was taken on January 29, 1948. Notices of 
intervention were filed with this Court on February 19, 1948, 
by Roy Hofheinz and W. N. Hooper, d/b as Texas Star Broad¬ 
casting Company, licensee of Radio Station KTHT, Houston, 
Texas', and on February 25, 1948, by Max H. Jacobs, Douglas 
Hicks, and Tom J. Harling, d/b as Veterans’ Broadcasting Com¬ 
pany, Houston, Texas, and permittee of radio station KNUZ, 
Houston, Texas, whose application to operate on the frequency 
previously assigned to KTHT had been granted by the Com¬ 
mission on May 9, 1947, at the same time it granted KTHT’s 
application to change its frequency from 1230 kc to 790 kc. 
A petition of appellant for interim relief filed by appellant with 
the Commission on February 3, 1948, was denied by the Com- 
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mission on March 11, 1948. A petition for a stay order 1 ! filed 
by appellant with this Court on April 1, 1948, was denied on 
May 6,1948. 

SUMMARY OF ABGUMENT 

I 

Broadcast licensees.acquire no private rights in the uie or 
ownership of broadcast facilities as a consequence of their status 
as licensees, other than those expressly provided for in the 
Communications Act and the Commission’s Rules and Regu¬ 
lations. Communications Act of 1934, as amended, Sections 
301 and 309 (b). Appellant is, therefore, entitled onli to 
receive protection to such service areas as the Commission’s 
Rules and Regulations and Standards of Good Engineering 
Practice provide for stations of its classification. Its station, 
KECA, is a Class III-A station and, under the Rules and 
Standards, is entitled to protection at night only within its 
2.5 millivolt per meter contour. Its so-called ‘'established 
service area” which appellant alleges extends to its 1.83 milli¬ 
volt per meter contour is not a service area recognized or pro¬ 
tected by the Commission’s Rules or Standards. The fact that 
appellant’s station may have enjoyed additional interference- 
free service beyond its protected contour because of the failure 
of the Commission previously to exploit the regional channel 
upon which appellant’s station is located to the limit provided 
in the Rules and Standards does not give appellant any rights 
in such service beyond its normally protected contour or tjhe 
right to a hearing before the Commission can make assign¬ 
ments on the channel which will affect KECA’s service beyopd 
its normally protected contour as guaranteed by the Rules 
and Standards. 

Neither the case of the Federal Communications Comm.is- 
sion v. National Broadcasting Company ( KOA ), 312 U. S. 239, 
nor L. B. Wilson, Inc. v. Federal Communications Commission, 
U. S. App. D. C., No. 9434, decided April 12, 1948, in any w4y 
require the Commission to recognize any rights in the appellant 
to interference-free service beyond its protected contour nqr 
to a hearing before the Commission may take action affecting 
such service. In the KOA case the Supreme Court held tha|t 
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the Rules and Regulations of the Commission governing par¬ 
ticular classes of stations are incorporated into the licenses of 
such stations and therefore that the Commission may not under 
Section 312 (b) of the Communications Act take any action 
which would affect the station’s rights under the Commission’s 
Rules without first affording the licensee an opportunity to 
show why it believes such action would not be in the public 
interest. But appellant’s interference-free service beyond its 
protected contour is not recognized by the Commission’s Rules 
or Standards and is therefore not incorporated by reference into 
the station license. The Wilson case is similarly inapplicable 
in the instant appeal since that decision holds that an existing 
station is entitled to a hearing on its allegation that contem¬ 
plated Commission action would affect its rights under the 
express provisions of the Commission’s Rules and Standards. 
And no such allegation was or could be made in the present 
case. Appellant’s claim that it is entitled to protection to its 
“established service area” over and beyond its normally pro¬ 
tected contour and that the Commission can not take any 
action which might cause objectionable interference within 
such area without first affording it an opportunity for a hearing 
is thus no more than an attempt to break down the Commis¬ 
sion’s Rules and Standards and, if successful, would result in 
requiring the Commission to hold hearings upon all applica- 
. tions for new stations or for improvement in the facilities of 
existing stations upon the request of an existing station on the 
channel on claims having no basis in the Rules and Standards, 
and inevitably lead to the elimination of the Rules and Stand¬ 
ards as the basis for determining whether or not particular 
applications should be granted. 

II 

Appellant claims that it was entitled to a hearing on its alle¬ 
gation that its protected contour should be extended beyond 
its normally protected contour under the provision of the 
Standards providing that where a station is the only station 
providing the “same general program service” to 90% of its 
interference-free service area beyond its normally protected 
contour, the station’s protected contour will be determined on 
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a case to case basis. This contention is based on a misconstruc¬ 
tion of that provision of the Standards. The 90% provision 
merely provides that after a licensee has made a showing th^it it 
provides interference-free service beyond its normally pro¬ 
tected contour, and that its program service to 90% of tuch 
area is unique in type, the Commission will consider on the facts 
of individual cases, to what extent such additional service grea 
should receive protection. In the present case appellant ip its 
petition for reconsideration attempted to make such a showing. 
But after careful consideration of the petition the Commission 
* determined on the basis of the facts alleged in the petition as 
to KECA’s program service and undisputed by the intervenor, 
that appellant’s program service was not unique and other sta¬ 
tions serving the area provided the same general type of pro¬ 
gram service, and appellant thus was not entitled to protection 
beyond its normally protected contour. The Commission’s 
determination, that the fact that appellant provided the only 
service of network programs from the American Broadcasting 
Company in the area did not establish that it was the only sta¬ 
tion providing the same general program service since stations 
providing service from other national networks also served the 
area, was in accordance with its established interpretation bf 
the Standards as set forth in a long line of decisions. James¬ 
town Broadcasting Company, Inc., 10 F. C. C. 358; Westcoast 
Broadcasting Company, 9 F. C. C. 70; Queen City Broadcasting 
Company, 3 Pike & Fischer, R. R. 657. 

No statutory requirement exists for a hearing before passing 
on appellant’s claim to extension of its protected contour unde]r 
the 90% provision of the Standards. Section 6 (d) of the Ad|- 
ministrative Procedure Act, 5 U. S. C. 1009 (d) provides onlj’ 
that administrative agencies in considering petitions or other 
claims for relief where no statutory right to a hearing exists ; 
must set forth the reasons for granting or denying the petition 
in writing. In the present case since no question of fact was 
presented by appellant’s petition, and no substantial question 
of law existed in view of the long line of Commission decisions 
determining similar requests for additional protection under 
the 90% provision of the Standards, the Commission acted 
reasonably in deciding appellant’s petition upon the written 

792648—48-2 
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pleading fully setting out facts which were undisputed and 
appellant was in no way deprived of due process of law as a 
consequence of such determination. 

ARGUMENT 

In this case appellant makes two principal contentions. The 
first is that as an existing licensee, it is entitled to a hearing 
on a new application which would create interference in its 
“established” service area outside its normally protected con¬ 
tours as defined by the Commission’s Rules and Standards. 
The second is that the Commission could not, on the basis of 
the undisputed facts fully set out in appellant’s petition, law¬ 
fully dispose of appellant’s petition seeking protection to its 
service area outside of its normally protected contours under a 
provision of the Standards authorizing the Commission to ex¬ 
tend such protection upon the making of a prescribed showing, 
without first holding a Rearing. Acceptance of appellant’s first 
contention would result in scrapping of the Commission’s Rules 
and Standards of Good Engineering Practice insofar as they 
govern the assignment of radio broadcast licenses, and require 
instead that the Commission hold hearings on all applications 
where an existing station so demands. And since the Rules 
and Standards would not serve as the basis for determining an 
existing licensee’s right to a hearing, they could not appro¬ 
priately serve as the basis for making a determination after 
such a hearing was held. But, contrary to appellant’s conten¬ 
tion, licensees, under the Communications Act, only acquire 
such limited private rights through the receipt of a license as 
are expressly conferred upon stations of the particular classi¬ 
fication under the Rules and Standards of the Commission. 
The mere fact that they may for a period of time enjoy addi¬ 
tional interference-free service over and beyond the areas in 
which such service is entitled to protection from objectionable 
interference under the Commission’s Rules or the Standards 
of Good Engineering Practice does not entitle them to a hearing 
or other special protection where the Commission is authorized 
under existing Rules and Standards to grant applications for 
new stations or improved facilities for existing stations which 
would cause interference to such areas. Appellant’s second 
claim is based on a misconception of the provision of the Stand- 



ards, which requires that before consideration need be given to 
affording special protection to any station beyond its normally 
protected contours, such station must make a showing that 
its service in such area is unique. Since, on the basis j of the 
undisputed facts alleged in appellant’s petition for reconsidera¬ 
tion no such showing was made, in the light of the established 
rulings of the Commission interpreting that provision, no abuse 
of discretion was involved in the Commission’s action ini deter¬ 
mining the merits of appellant’s claim on the basis j)f the 
written pleadings setting out the facts on which appellant 
relied. i 

I. Broadcast licensees acquire no private rights as a conse¬ 
quence of their status as licensees other than those expressly 
provided for in the Communications Act and the Commis¬ 
sion’s Rules and Regulations and are only entitled to proce¬ 
dural and substantive protection to such statutory rights 

Appellant’s principal claim in this appeal is that the increase 
in power to station KTHT would result in objectionable inter¬ 
ference to its “established service area,” and that, thereforp, the 
Commission’s action, taken without affording appellant “an 
opportunity to be heard” is void and contrary to law, in that it 
violated the due process clause of the Fifth Amendment tp the 
United States Constitution and Sections 312 (b), 303 (f)j and 
303 (h) of the Communications Act of 1934, as amended, 47 
U. S. C. $ lOl.eiseg. j 

With the issue so formulated, appellant’s argument takejs on 
a degree of surface plausibility. When, however, we look| be¬ 
hind the felicitous phrase “established service area” and deter¬ 
mine exactly what alleged property right or rights stemniiing 
from appellant’s license for radio station KECA is alleged to 
be affected by the Commission’s Order granting the modifica¬ 
tion in license to station KTHT, it becomes apparent t|hat 
appellant is in fact requesting this Court to create and protect 
new property rights, now prohibited by law, and to expand 
arbitrarily the terms and provisions of its station license to in¬ 
clude rights under the license which are expressly denied the 
station by the Communications Act and the Rules and Regula¬ 
tions of the Commission. In order to clarify these points if is 
necessary at the outset to examine in some detail the Rules and 
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Regulations of the Commission and the Standards of Good En¬ 
gineering Practice under which appellant’s station KECA is 
authorized to operate. 

The Communications Act and the decisions of the courts 
make clear that no absolute property rights are created in any 
person by the grant of a license to operate a radio broadcasting 
station. 4 A license does confer, however, upon the licensee 
certain substantial, but limited and well defined rights to 
operate its station during the license period as set forth in the 
license and the incorporated Rules and Regulations of the Com¬ 
mission, which cannot be impaired by action of the Commission 
except after appropriate proceedings prescribed by the Act in 
which the existing licensee is afforded the opportunity of show¬ 
ing both that the contemplated action would impair its rights 
under its license and that such impairment would not be in the 
public interest. 5 But it is clear that the rights conferred upon 
licensees under their licenses are limited to such rights as are 
expressly provided for in the license or in the Rules and Regu¬ 
lations and Standards of Good Engineering Practice. The 
grant of a license does not confer any rights upon the licensee to 
protection from authorized Commission action which may hap¬ 
pen to interfere with any indefinite interests and advantages 
which might have been enjoyed by a licensee as a collateral 
result of the fact that the Commission has not exercised its 
licensing authority to the fullest extent permitted under the 
Rules and Standards. 

4 Section 301 of the Communications. Act reads in part: 

“It is the purpose of this chapter among other things, to maintain the con¬ 
trol of the United States over all the channels of interstate and foreign radio 
transmission; and to provide for the use of such channels, but not the owner¬ 
ship thereof, by persons for limited periods of time, under licenses granted 
by Federal authority, and no such license shall be construed to create any 
right, beyond the terms, conditions and periods of the license .” [Italics 
supplied.] 

Section 309 (b) of the Act requires that all station licenses contain a 
statement, to which such license shall be subject, that: 

“The station license shall not vest in the licensee any right to operate the 
station nor any right in the use of the frequencies designated in the license 
beyond the term thereof nor in any other manner than authorised therein." 
[Italics supplied.] 

4 Federal Communications Commission v. Natiotial Broadcasting Company, 
Inc. ( KOA ), 319 U. S. 239, See, L. B. Wilson, Inc. v. Federal Communications 
Commission, U. S. App. D. C., No. 9434, decided April 12,1948, pp. 4-6. 
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The Commission is authorized by Section 303 to “classify 
radio stations” (303' (a)), “prescribe the nature of the slprvice 
to be rendered by each class of licensed stations, and each 
station within any class” (303 (b)), “assign bands or fre¬ 
quencies to the various classes of stations and # 1 * * 
for each individual station and determine the power which 
each station shall use and the time during which it may 
operate” (303 (c)), “determine the location of classes of 
stations and individual stations” (303 (d)), make regula¬ 
tions to “prevent interference between stations” (303 ‘(f)), 
and “establish areas or zones to be served by each station” 
(303 (h)). Pursuant to this authority and the Rules and Regu¬ 
lations promulgated to effectuate such powers, the Commission 
has granted a license to appellant to operate a Class III-A, 
regional standard broadcasting station in Los Angeles, Cali¬ 
fornia, on the frequency of 790 kc, with a power of 5,000 watts, 
unlimited time, using a directional antenna at night. The 
question is, therefore, what are terms and conditions under 
which such a Class III-A regional station is authorized to 
operate? 

When we turn to the Commission’s Rules and Regulations 
governing the matter we discover that under Section 3.22 a 
Class III station “is a station which operates on a regional 
channel 6 and is designated to render service primarily t<+> a 
metropolitan district and the rural area contiguous theretp.” 
A Class III-A station is a Class III station “which operates 
with power not less than 1 kilowatt nor more than 5 kilowatts 
and the service area of which is subject to interference in ac¬ 
cordance with the Engineering Standards of Allocation ” (em¬ 
phasis supplied). And, with respect to Class III-A stations, tljie 
Commission’s Standards of Good Engineering Practice provide: 
Class III-A stations which operate with powers not lek 
than 1 kw or more than 5 kw are normally protected to 
the 2500 uv/m (2.5 mv/m) ground wave contour night¬ 
time and the 500 uv/m (.5 mv/m) groundwave contour 
daytime. (1 Pike & Fischer, R. R. § 81:5.) 

- 

* By the terms of Section 3.26 of the Commission’s Rules, 790 kc is assigned 
for use by Class III stations. { 
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In view of appellant’s use of the terminology “established 
service area” which is not found in the Act or the Rules and 
Standards, it is of vital importance to explicate the meaning 
of the term “protected contour” which is found in the Rules 
and Standards. All stations, whatever their frequency and 
power, radiate ground wave 7 signals of decreasing intensity 
as the radio waves spread out from the transmitter. At the 
transmitter these signals are of very high intensity, well in 
excess of 500 mv/m. As they get progressively farther from the 
station the field strength of the radiation gets weaker and 
weaker until finally it disappears altogether, at least as far 
as any measurement can be made. Naturally, a certain mini¬ 
mum signal strength is necessary to provide adequate radio 
reception. Thus, under the Commission’s Standards a field 
strength of between 10 and 50 mv/m is considered necessary 
to provide primary service to city business or factory areas, 
where the noise level is high and heavy steel structures interfere 
with the radio signals, whereas from 2-10 mv/m is sufficient 
for adequate reception in city residential districts and from 
0.1 §0.5 mv/m for most rural areas. (I Pike & Fischer, R. R., 
§ 81:14.) The so-called signal intensity contours of individual 
stations are, therefore, the boundaries of the area within which 
the particular station’s field strength will be at a particular 
intensity or stronger. The exact pattern and location of any 
given contour for any station will, of course, depend on such 
variables as the power and frequency of the station, the con¬ 
ductivity of the soil and the directional effect, if any, of the 
antenna array. 

1 Radio stations also emanate what are known as skywave signals at night. 
Under the Commission’s Rules, however. Class I1I-A stations, although 
protected within their 2.5 mv/m groundwave contour from objectionable 
interference from the nighttime skywave signals of other stations, are not 
afforded any protection to their own nighttime skywave signals. Since ap¬ 
pellant, in this case has advanced no claim that it is entitled to any protec¬ 
tion to its nighttime skywave service or that it is entitled to a hearing before 
any action of the Commission causes objectionable interference to any sky- 
wave service of Station KECA which is presently free from objectionable 
interference, appellant’s skywave service is not discussed further in this 
brief. Adoption of the theory advanced by the appellant would, however, 
yield the conclusion that it is nevertheless entitled to protection to any inter¬ 
ference-free skywave service to the same degree as to its interference-free 
ground-wave service beyond the legally protected contour, despite the clear 
provisions of the Standards to the contrary. 
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Some of these signal strength contours, however, may overlap 
with the contours of other stations assigned to the same fre¬ 
quency. Generally this overlap takes place only between 
weak and unusable contours of both stations and no ascertain¬ 
able interference is caused to radio reception. However, if . 
even a weak signal of another station, which in itself is worth¬ 
less for any radio reception, overlaps a stronger and usable 
signal of another station such weaker signal, may, if it jis of 
sufficient magnitude, cause “objectionable interference” to the 
usable signal and eliminate or greatly diminish its reception 
value. The minimum intensity of the interfering signal neces¬ 
sary to result in unsatisfactory reception from the desired 
station will, however, vary with the strength of the primary 
signal from the desired station. A relatively weak signal 
which would cause no noticeable interference to reception of 
a strong signal from the desired station near its transmitter 
might be more than sufficient to make practical listening im¬ 
possible in areas where the desired station’s signals are less 
intense. It is the ratio of the relative strength of the desired 
signal to the undesired, therefore, where the desired signal is 
within a protected contour, which will determine whether or 
not the interference is objectionable. 8 This fact is reflected 
in the definition of objectionable interference in the Commis¬ 
sion’s Standards of Good Engineering Practice as “the degree 
of interference produced when, at a specified field intensity 
contour with respect to the desired station, the field intensity 
of an undesired station * * * exceeds * * * the 

values set forth in these standards.” (1 Pike & Fisher, R. It., 

§ 81:20.) j 

The minimum ratio of desired to unwanted signal which has 
been set by the Standards as required to prevent objectionable 
interference between stations on the same channel is 20 to 1. 
See Table V, 1 Pike & Fisher, R. R., § 81:33. Consequently, 

•In this discussion “desired signal" refers to the station from whjch 
broadcast service is intended to be received; “undesired signal" to the 
station whose signal, though too weak to provide a usable broadcast servijce, 
may be of sufficient intensity to create interference with the desired signjal. 
The terminology is used for clarity in exposition and is not intended to 
indicate that the desired signal is in fact of sufficient intensity to afford 
a usable broadcast service or is one which is entitled to protection und|er 
the Commission’s Rules and Standards. 
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for Class III-A stations the maximum permissible interfering 
signal on the same channel as the station is .125 mv/m at its 
2.5 mv/m protected nighttime contour. See Table IV, 1 Pike & 
Fischer, R. R., § 81:32. But it should be pointed out that the 
20 to 1 ratio adopted by the Standards is not based upon any 
fixed or immutable mathematical formula or electrical law. 
No such formula or law exists; what is “objectionable” inter¬ 
ference to particular persons depends on such factors as indi¬ 
vidual aural sensitivity, and no two listeners respond exactly 
alike. A ratio of interfering to desired signal which may pro¬ 
vide completely adequate service for some individuals will be 
utterly inadequate for others. The 20 to 1 ratio adopted in the 
Standards is thus merely a ratio signal of the strength of two 
stations operating on the same channel at which it has been 
determined by study and experience, a substantial majority 
of radio listeners can enjoy satisfactory service from the desired 
station. 9 

It is clear, however, that if a maximum utilization of broad¬ 
cast facilities is to be achieved, a certain amount of duplication 
on at least some of the limited number of channels available for 
standard broadcast stations is required. The Commission has, 
therefore, established by rule, as authorized by Section 303 
of the Communications Act, three types of station channels in 
the standard broadcast band; those reserved for high power 
long distance clear channel service, on which no nighttime 

• The 20-1 ratio was first tentatively proposed in January 1937, after an 
extensive Broadcast Allocation hearing had been held on October 5-21, 
1936. See, Preliminary Engineering Report to the Broadcasting Division Con¬ 
cerning the October 5,1936, Hearing—Docket 4063. These recommendations 
were made the subject of a further hearing in June 1938, in which no serious 
objection to the proposed ratio was expressed, and finally adopted by the 
Commission on June 23, 1939. See 5th Annual Report of the Federal Com¬ 
munications Commission (1940), p. 37. The ratio has remained unchanged 
since that time. In the recent Clear Channel Hearings held before the 
Commission in 1946 a report of a government-industry technical committee 
established to study the matter was introduced as Commission Exhibit 22 
(Docket 6741). As this exhibit reported, the results of a survey among a 
group of over 3,000 persons to determine the ratio which they believed neces¬ 
sary for adequate service showed that approximately 65% of those polled 
stated that a ratio of 20-1 or less provided satisfactory interference-free 
service. Report of Committee II on What Constitutes Objectionable Inter¬ 
ference, January 17. 1946 (Docket 6741, Exhibit 22). 


\ 
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duplication by any station is authorized; those, such as the 
one involved in this case, designated as regional channels, and 
intended to accommodate a number of medium power stations 
designed to “render service primarily to a metropolitan district 
and the rural area contiguous thereto”; and finally local chan- 
nels, to which are assigned a large number of low power stations 
intended to provide service to smaller communities. 

In order to allow for effective regional and local use 
channels through duplication of assignments on such frequen¬ 
cies, it is necessary to limit the extent to which the signals 
of any given station are protected from objectionable inter¬ 
ference. This has been done, and in the case of Class ijll-A 
stations assigned to regional frequencies the limit to ydiich 
its service at night is recognized as entitled to protection Under 
the provisions of the Act and the Rules and Standards is its 
2.5 mv/m contour. This does not mean, of course, that (plass 
III-A stations will in fact not provide any service beyond their 
2.5 mv/m contour, for as we have seen all stations will have 
contours extending out from their 2.5 mv/m contour to contours 
of almost infinitesimal intensity. Nor does it mean that no 
Class III station will provide interference-free service beyond 
its normally protected contour. While an ideal allocation 
picture of a given regional channel would allow for a large 
number of stations all serving up to but not beyond their 
protected contour, in actual practice even an approximation 
of such a condition is impossible; to assign regional stations 
where there is a need and demand for such stations and at 
the same time protect existing stations within their protected 
contours, it is usually necessary to place the stations assigned 
to the same channel sufficiently far apart so that as a result 
most of such stations in fact do provide interference-free service 
to a certain degree over and beyond that rendered in the aj-ea 
in which they are guaranteed protection by the Commission’s 
Rules. This was especially true prior to the development j of 
directional antenna which made possible the establishment!of 
new stations and improvement in the facilities of existing 
stations without causing interference within the protected 
contours of existing stations. 

792648—48 - 3 
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Against this background, the disingenuous nature of appel¬ 
lant’s claim becomes apparent. Its station, KECA. was li¬ 
censed as a Class III-A regional station to serve the metropoli¬ 
tan district of Los Angeles and its adjacent rural area. As so 
licensed, and under the Commission’s applicable Rules and 
Regulations, it was entitled to receive and did receive night¬ 
time protection to its 2.5 mv/m contour. As it is authorized 
to do under the Rules, the Commission has also made assign¬ 
ments to other stations on the same channel utilized by appel¬ 
lant. The interference limitation to appellant, last resulting 
from these other assignments prior to the grant to intervenor, 
KTHT, has been at its 1.83 mv/m contour. As we have seen 
above, the 1.83 mv/m contour is not one in which appellant 
is entitled to any protection in accordance with its classifica¬ 
tion and the terms of its license. It is the contour at which 
appellant’s signal happened to be at least twenty times stronger 
than the signal of any other station hitherto authorized to 
operate in the same channel. This was the result of numerous 
factors including the practical limitations. imposed on the 
possible locations for assignment of other stations on the same 
channel resulting from the necessity for affording protection 
to appellant to its 2.5 mv/m contour. The situation now pre¬ 
sented is one in which the intervenor, KTHT. has devised, and 
the Commission has authorized an operation on the channel, 
which enables a regional service for the Houston area while 
affording protection to the 2.5 mv/m service contour of appel¬ 
lant, entitled to protection under the Rules and Standards. 
Now, however, when the Commission has in accordance with 
the Rules and Regulations, granted intervenor, KECA, a modi¬ 
fication of its license which would increase the interference to 
appellant’s station, but not to the extent of causing any objec¬ 
tionable interference within its legally protected contour, ap¬ 
pellant claims that it has a property right in all of what it 
denominates as its “established service area”, and cannot legally 
be deprived of any of its service area until it has been afforded 
a full hearing by the Commission. It has, appellant thus in 
effect urges, a property right to operate free from objectionable 
interference in any area where it in fact does not receive inter¬ 
ference even if such area is outside of the contour, which by 
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the express terms of the license and the Commission’s rules is 
the limit of the area to which a station of its class is entitle^ to 
be protected from interference. 10 j 

Appellant’s quotations from various cases in which this Ccjmrt 
and the Supreme Court have recognized that an existing licensee 
enjoys certain substantial rights in its license for a limited 
period of time and under certain specified conditions laid down 
by the Communications Act and Commission’s Rules and Regu¬ 
lations, of which it may not be deprived without due process of 
law including the right to a hearing have, therefore, no relation 
to the present case. In all of such cases, and particularly^ in 
Federal Communications Commission v. National Broadcasting 
Company ( KOA ), 319 U. S. 239 affirming 76 App. D. C. 238, 
132 F. (2d) 545, n and L. B. Wilson v. Federal Communications 

10 Adoption of appellant's position would have seriously retarded the grjeat 
development of the use of the directional antenna which in recent yelars 
has permitted the maximum utilization of regional and local channels. 
Prior to the technical perfection of such directional antenna arrays, con¬ 
sisting of several antenna towers electrically fed from the station trans¬ 
mitter in such a way as to suppress signal radiation in a direction where 
the station signals would otherwise cause objectionable interference to the 
service of an existing station, and to direct the signals toward areas where 


no such interference problems exist, only a limited number of nondlrectloikal 
signals could be accommodated on any given frequency without causing 
objectionable interference within the legally protected contours of existing 
stations. Such stations, therefore, generally enjoyed interference-fi|ee 
service areas over and beyond their protected contours. Directional a{n- 
tennas have made possible the assignment of new stations to areas previously 
underserved, and the improvement in service by existing stations while stjill 
affording complete protection to the protected contours of all other existing 
stations. But recognition of rights on the part of existing stations to be 
free from objectionable interference beyond their protected contour would 
have made any such expansion in radio service impossible, or at least subject 
to almost infinite delay. 

11 In its brief, appellant has quoted extensively from the Supreme Courtj’s 
opinion in the KOA case and from both the opinion of the Court and the con¬ 
curring opinion of Mr. Justice Stephens in this Court’s decision in the case. 
It should be noted, however, that while the Justices of this Court comprising 
the majority in the Court’s determination of the case, based their decision 
that the existing station was entitled to intervene and be heard by the Com¬ 
mission before any decision could be arrived at on the application of Statio n 
WHDH for nighttime operation on the frequency assigned to KOA as a clea r 
channel station, on varying grounds, the Supreme Court’s decision in thj? 
case was based solely on Its conclusion that Section 3.21 and 3.25 of the Coml 
mission’s rules under which no station other than the Class I-A station 
assigned to the channel could operate at night, were “incorporated into th$ 
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Commission, decided by this Court April 17, 1948, rehearing 
denied, May 25, 1948, where the Courts have recognized that, 
existing licensees have had valuable rights and equities con¬ 
ferred upon them by the grant of a license to own and operate 
a radio station, the right which was in issue in the particular case 
and which was recognized by the Courts was the right to operate 
a broadcast station during the license period in a certain manner 
set out in the license and in the Commissions Rules and Regu¬ 
lations and to receive protection from interference to their 
operation which the Court found to be required by such rules 
and regulations. As this Court said, in the very passage of 
the Wilson case cited by appellant in its brief (p. 14): 

* * * a station license does not under the Act con¬ 
fer an unlimited or indefeasible property right ( Com¬ 
mission v. Sanders Brothers Station, 309 U. S. 470 
(1940))— the right is limited in time and quality by the 
terms of the license and is subject to suspension, modifi¬ 
cation or revocation in the public interest. * * * 
We set forth in the margin quotations from decisions 
of the Supreme Court which support these statements 
and also provisions of the Communications Act itself 
which recognize that a broadcasting license confers a 
private right, although a limited and defeasible one.” 
[Italics supplied.] 

And in Federal Communications Commission v. Pottsville 
Broadcasting Company, 309 U. S. 134 at 137, the Supreme Court 
expressly stated that: 

No license was to be construed to create any right, 
beyond the terms, conditions and period of the license.™ 
[Italics added.] 

terms of KOA’s license” as a Class I-A station and therefore any assignment 1 
of another station on the channel at night modified KOA’s license and under 
Section 312 (b) of the Communications Act could not be done without first 1 
affording KOA a hearing. 

13 See also Federal Communications Commission v. Sanders Brothers Radio 
Station, 309 U. S. 470, 473-476 holding that resulting economic injury to an 
existing station caused by the grant of an application for a construction per* 
mit for a new station “Is not an element the [Commission] must weigh 
and as to which it must make findings.’.’ In Ashbacker Radio Co. v. Fed- 
eral Communications Commission, 326 U. S. 327, cited by appellant at page 


The same deficiency exists in appellant’s allegations that the 
grant to KTHT without affording it a hearing violates Section 
303 (f) and (h), and 312 (b) of the Communications Act. For 
all three of these provisions of the Act refer expressly dr im¬ 
plicitly, through consistent judicial construction, to the Rules 
and Regulations of the Commission. Thus in Federal Com¬ 
munications Commission v. National Broadcasting Corripany 
(KOA), supra, the Supreme Court held that the Commission’s 
Rules and Regulations governing appellant’s station wer|e in¬ 
corporated into its license, and that, therefore, the grant of an 
application for nighttime operation by another station or} the 
channel which would cause objectionable interference to KOA, 
and against which under the Commission’s Rules it was entitled 
to be protected, would result in a modification of KOA’s license, 
within the meaning of Section 312 (b) and thus could nojt be 
done without affording KOA an opportunity to show at a hear¬ 
ing why such modification would not be in the public interest. 
But exactly the opposite factual situation is presented in the 
existing case. The Commission’s rules, which are incorporated 
into appellant’s license under the Supreme Court’s decision! in 
the KOA case, expressly provide that Class III-A stations such 
as KECA are entitled to protection from objectionable inter¬ 
ference to the 2.5 mv/m nighttime contour only. Far frdm 
modifying appellant’s license by granting KTHT’s applicatidn, 
through amendment or waiver of the incorporated rules, such 
grant is strictly in accord with the existing license; to afford 
appellant additional protection to its 1.83 mv/m contour re¬ 
quested in its petition would, on the other hand, require a modi¬ 
fication of appellant’s station license. For it is appellant arid 
not the intervenor which is here requesting rights over arid 

11 on its brief, a hearing prior to denial of appellant's application was re¬ 
quired by Section 309 (a) of the Act. Since a mutually exclusive applica¬ 
tion had been granted at the time appellant’s application was set for hearing, 
appellant’s application could not be granted without the revocation, modifi¬ 
cation or failure to renew the license of an existing licensee. The Court 
pointed out, therefore that though “no licensee obtains any vested interesjt 
in any frequency”, that Ashbacker could not be granted without affording 
a hearing to the existing licensee. The case is not relevant here, however, 
as a grant of the Ashbacker application would have required the entire 
deletion of the existing licensee, rather than merely causing additional 
interference to such station outside its protected contour. 
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beyond the rights afforded stations of its class by the Communi¬ 
cations Act and the Commission’s Rules and Regulations. To 
adopt appellant’s extreme position, therefore, would dissolve 
into indefiniteness the clear rule of the KOA case, establishing 
the right of a licensee to an opportunity to be heard before the 
Commission takes any action which would result in limiting the 
rights of a licensee under the Act and the Rules, and would 
instead allow any licensee, who happens to be free from objec¬ 
tionable interference in any area outside of its lawfully pro¬ 
tected contour, to demand a hearing before the Commission 
could make any assignment on the channel which would cause 
objectionable interference to any part of such interference free 
area. 13 

As this Court stated in the Wilson case, supra, at page 6 (7) 
the Supreme Court’s decision in the KOA case held only that 
where any Commission action would interfere with service of an 
existing station which is protected from such interference by the 
Communications Act or the Commission’s Rules, the existing 
station is entitled to a hearing to determine whether such action 
w'ould be in the public interest. And the Wilson case, itself, 
involved the right of an existing station to be heard upon a 
substantial claim that a contemplated Commission action 
would result in “objectionable interference within its lawfully 
protected contour.” In the present action, however, appellant 
is attempting to utilize the carefully limited opinions in the 
KOA and Wilson cases as authority for a proposition which, if 
accepted by this Court, would inevitably result in virtual stulti¬ 
fication of the Commission’s essential operations. In this re¬ 
spect, appellant’s allegation that the Commission’s action vio¬ 
lates Section 303 (h) of the Act authorizing the Commission 

u But if appellant is entitled as a matter of law to be heard before any 
Commission action is taken which interferes with its service area in excess 
of the area protected under the Commission’s Rules, there would appear to 
be no reason why it is not also entitled to be heard without regard to the 
intensity of the interfering signal and whether or not such intensity is 
sufficiently great as to constitute “objectionable interference” within the 
meaning of the Rules within the protected contour. Such a result would 
insure a hearing at the request of an existing station on every application for 
new or improved facilities. 


X 
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“to establish areas or zones to be served by any station” (Ajj>p. 
Br. 20-21) is clearly without merit. To the extent that the 
Commission can be said to have established any area or zojne 
to be served by station KECA, such area is that falling at nigjht 
within the station’s 2.5 mv/m contour, which under the Coin- 
mission’s Rules is the limit of protection from objectionable 
interference. The Commission at no time has set or approved 
any other contour as the limit of the area to be served free of 
interference by KECA, and the fact that it was aware, when 
passing upon several applications for renewal of KECA’s sta¬ 
tion license, that the then existing interference-free service aijea 
of the station extended to its 1.83 mv/m contour, in no w^y 
constituted any establishment of such contour as the new outer 
limit of the area to be served by the station. 

On the contrary, if appellant’s view were to be accepted, it 
would be impossible, for all practical purposes, for the Com¬ 
mission to establish any general rules or regulations fixing tfie 
areas or zones to be served by the various classes of broadest 
stations. No matter what general limitation were to be s^t> 
it would be superseded under appellant’s theory, in eve^ 
individual case by the area within which the station happened 
to enjoy interference free reception at the time it received 
its station license, and the definitions of protected contours |in 
the Standards would have no significance and would not jin 
fact describe the extent to which licensees are entitled to pro¬ 
tection except in those occasional situations where the inter¬ 
ference-free contour happened to coincide with the figure 
specified by the Rules and Standards as the protected contoijr. 
Acceptance of appellant’s argument, therefore, entails tljie 
abandonment of any significant effort to establish like standard 
areas of protection from objectionable interference for stations 
of any one class. Such a situation is clearly the antithesis 
of the one contemplated by the Communications Act and is 
in no way required in order to insure that the legitimate righjts 
of existing stations are afforded the protection of the Conji- 
munications Act in accordance with due process of law. 
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II. The Commission in denying appellant’s petition properly 
applied its rules and standards to the undisputed facts pre¬ 
sented by applicant’s petition and its action did not deprive 
appellant of any rights under the due process clause of the 
fifth amendment 

In addition to its broad claim that it is entitled to protection 
within its “established service area”, appellant makes a sec¬ 
ondary contention that it is also entitled to a hearing under 
the Due Process Clause and the Communications Act on the 
basis of the existence of a provision of the Commission’s 
Standards dealing with the possibility of additional protection 
to primary service rendered outside normally protected con¬ 
tours in specified circumstances. (App. Br. 23-28.) 14 

The provision of the Standards relied on by appellant states 
(1 Pike & Fischer, R. R. § 81:8): 

When it is shown that primary service is rendered by 
any of the above classes of stations beyond the normally 
protected contour, and when primary service to approx¬ 
imately 90 percent of the population (population served 
with adequate signal) of the area between the normally 
protected contour and the contour to which such station 

14 In its petition for reconsideration appellant also claimed that it should 
be afforded protection to its interference-free service area beyond its nor¬ 
mally protected contour, because the public interest requires that network 
organizations, which lose money on their network operations, be afforded an 
opportunity to establish an adequate financial basis for their network 
activities by the assignment to such networks of licenses for stations in key 
areas, and the grant to KTHT would materially limit the revenue obtained 
by the network from the operation of Station KECA, and place the American 
Broadcasting Company at a competitive disadvantage in relation to the 
National Broadcasting Company and Columbia Broadcasting System both 
of which have 50 kw outlets in Los Angeles (App. 18-19). In its Memoran¬ 
dum Opinion and Order the Commission rejecting this contention pointed 
out that “a reduction in the service area of any station, whether network 
owned, network affiliated or an independent, would perhaps have some 
impact in a financial way, and that the Commission can see no reason why 
petitioner should receive any special consideration here merely because its 
Station KECA is a key station in its network operations” (App. 70-71). On 
this appeal, however, appellant has made only passing mention of this claim 
and apparently realizes that in the light of the Supreme Court’s decision 
in Federal Communications Commission v. Sanders Brothers Radio Station, 
309 U. S. 470 its denial by the Commission could not conceivably constitute 
grounds for attacking the validity of the Commission’s action. 
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actually serves, is not supplied by any other station or 
stations carrying the same general program service, the 
contour to which protection may be afforded in such 
cases will be determined from the individual merits of 
the case under consideration. 

As is shown by the petition for rehearing filed by appellant 
with the Commission, its claim based on this provision was the 
mainstay of appellant's petition (App. 19-38). It plainly ap¬ 
pears from a reading of this petition that appellant recognized 
the necessity for making a showing that 90 percent of the popu¬ 
lation in the area between the normally protected contour and 
the interference-free contour “is not supplied by any other 
station or stations carrying the same general program service” 
before it was entitled to have consideration given to the possi¬ 
bility of additional protection beyond the normally protected 
contour. And appellant sought to make that showing in itjs 
petition. Thus, appellant alleged in its petition to the Com¬ 
mission that the area receiving primary service from KECA 
outside of its normally protected contour also received service 
from six other stations (App. 17). Appellant listed these six 
stations as: KFI, KNX, KLAC, and KMPC, in Los Angelesj 
KPMO, Pomona, and KVVC, Ventura, all in California, and 
showed that KFI is affiliated with the National Broadcasting 
Company and KNX with the Columbia Broadcasting System.! 
(App. 45). Appellant contended that none of these stations! 
carried the same general program service or network programs] 
carried by KECA. The petition set forth in full descriptive! 
detail a list of programs devoted to special events, public serv -1 
ice and cultural broadcasts which KECA carries. (App. 19- 1 
37.) The facts as to the stations serving the area and the pro¬ 
gram service caried by KECA were undisputed by intervenor 
who contended KECA's program service was of the same general 
type as that of other networks. 15 These facts were not disputed 


14 Intervenor, in its Opposition to KECA's Petition for Review nnd Re¬ 
consideration stated: 

“American Broadcasting Company, Inc., contends that the program broad¬ 
cast by KECA come within the provisions quoted above. However, an ex¬ 
amination of these programs clearly and positively shows that KECA, like 
other network stations, broadcasts a diversified program schedule. It is well 
known to the Commission that the American Broadcasting Company, Inc., 
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by the Commission. The Commission thus had before it all of 
the facts necessary for a determination whether or not KECA’s 
program service was “the same general program service” as 
that of the other stations serving the area. 

The Commission fully considered the undisputed facts set 
out in support of appellant’s petition. It concluded that these 
facts did not make out the showing required by the provision 
relied on. Thus, the Commission concluded from the facts 
presented that (App. 73): 

Petitioner admits that the area in issue receives primary 
service from other stations and while it has shown that 
its individual programs are not there duplicated, it has 
produced no evidence indicating that the type of pro¬ 
gram broadcast over its facilities serves any specialized 
group or interest not otherwise provided for through the 
broadcasts of other stations, or that its programming is 
unique in type in the area. Instead the evidence is 
that the types of programs carried over its facilities are, 
in general, identical with the kinds of broadcast service , 
rendered by the two other network stations which cover , 
the entire territory. 10 j 

similarly broadcasts programs of tbe same general category as those pre¬ 
sented by the three other networks. The specific programs must of neces- i 
sity differ, but the same general program service is obviously rendered by 
all four networks. It is, therefore, apparent that even if KECA met all 
other qualifications the above quoted provision of the Standards would not 
be applicable’’ (App. 58). 

“With respect to other service in the area the Commission pointed out in | 
its opinion (App. 71-72) : 

“In the instant case the area receiving primary service from KECA out-i 
side of its 2.5 mv/m contour receives, as petitioner itself alleges, service i 
from six other stations; KFI. KNX. KLAC. and KMI’C in Los Angeles, 
KPMO, Pomona, and KVVC, Ventura, all in California. Of these, KFI is 
affiliated with the National Broadcasting Company and KNX with the Colum¬ 
bia Broadcasting System. KNX and KFI serve all the present interference- 
free area of KECA. and approximately 30% of the area receives additional 
primary service from one or more of the other stations. Since none of thei 
six stations is affiliated with the American Broadcasting Company, few if any 
of the specific programs broadcast by KECA are duplicated in the area. 
However, while petitioner has enumerated a lengthy list of programs de¬ 
voted to special events, public service and cultural broadcasts which it car¬ 
ries, analysis of such programs do not reveal any types of programs broad¬ 
cast by KECA and not carried by the other stations. In fact KNX and KFI, 
both of which cover the entire area under discussion, are stations affiliated, 

i 
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This conclusion followed from application of the well-settled 
interpretation of the phrase “same general type of program 
service” as established by previous decision. In its opinion in 
this case, the Commission pointed out (App. 71): 

The provision in the standards is intended to afford 
extra protection to stations broadcasting a program 
service unique in character within the given region [and 
not to stations whose service, however admirable in any 
given category, is similar in type to that broadcast by 
other stations covering the same area. Neither the qual¬ 
ity of particular programs nor the relative amount of 
time devoted to any one category of program is of im^xjrt 
where the area outside of a station’s normally protected 
contour receives from other sources a reasonable amdunt 
of programming of all types broadcast by the station in 
question. 

And this interpretation of the 90 percent provision is cleirly 
established by previous Commission decisions, Jamestown 
Broadcasting Company, Inc. (KSJB ), 10 F. C. C. 358, 361-362 
(1944); Westcoast Broadcasting Co., 9 F. C. C. 70, 72 (194fe); 
Queen City Broadcasting Company, 3 Pike & Fischer, R. R. |357 
(December 17, 1946). 17 I 

as is KECA, with national networks, and carrying the same general types 
of programs—a service devoted partly to the programs of the national pet- 
work. commercial and sustaining, entertainment, special events, public serv¬ 
ice and the like and partly to local and regional programs emanating fj-om 
and of special interest to the Los Angeles and Southern California regions. 
In the light of these facts, this case is clearly on all fours with the Queen 
City Broadcasting Co. case, supra, and we see no reason for departing from 
the position indicated iu that opinion.” 

i: With respect to these decisions, the Commission observed (App. 71): 
“The Commission has previously held in interpreting the phrase ‘the same 
general program service* rendered by an existing station to populations 
and areas outside of the normally protected contour, that such other primary 
service need not constitute an exact or even substantial duplication of that 
afforded by the station in question. See Jamestown Broadcasting Company, 
Inc. (KSJB), 30 F. C. C. 358, 361-362 (1944). And it has been specificajlly 
held that the fact that an area outside the normally protected contour!of 
a network station does not receive primary service from other stations 
affiliated with that network, is not grounds for extending the station’s pro¬ 
tected contour to include such area where the area does receive primajry 
service from other stations, network and nonnetwork, which is of the same 
general type and variety as the service broadcast by the station in question 
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Appellant now contends that the Commission acted im¬ 
properly in this disposition of its petition. But in making this 
claim appellant relies mainly on the grounds that it was entitled 
to a hearing on the application of the 90 percent provision to 
the facts presented, and that the need for such a hearing is 
illustrated by the fact that the Commission had afforded hear¬ 
ings in other situations where the 90 percent provision was 
invoked. 

But appellant does not claim that there is any dispute about 
the facts which were set out in its petition for rehearing. Nor 
does it appear that there is any substantial question about the 
substantive meaning and interpretation of the 90 percent pro¬ 
vision of the Standards, except its application to the undisputed 
facts presented in appellant’s petition. And appellant makes 
no contention that in petitioning for reconsideration of the 
grant to intervenor, it was not in a position to present fully the 
grounds on the basis of which it sought to establish its claim 
to a hearing and to have the Commission set aside the grant to 
intervenor for that purpose. Nor does appellant claim that 
the Commission’s decision fails to set out fully and intelligibly 
the grounds for its decision in a manner which would enable a 
reviewing court to determine the reasonableness and legality 
of the Commission’s determination on its merits. 

Appellant nevertheless insists that a hearing should have 
been held and that it was in any event entitled to one upon the 
assertion of its claim to protection beyond its normally pro¬ 
tected contour under the 90-percent provision as a station 
rendering a unique program service. But appellant does not 

even though the particular programs, local and network, broadcast .by the 
station are not duplicated in the area. Wrstc<>ast Broadcasting Co., 9 
F. C. C. 70, 72 (1942) ; Queen City Broadcasting Company , File No. 
B5-P-3613. Docket 6653, Decision and Order on Petition for Reconsideration, 
adopted December 17,1946.” 

In the Queen City case, a station affiliated with the American Broadcasting 
Company had made the same contention appellant makes here—that an area 
will not receive the same general program service if deprived of the service 
of one national network even though it would still receive service from other 
national networks. The Commission there held that since in such circum¬ 
stances the area receives the same general program service, the station was 
not entitled to protection beyond its normally protected contour, and the new 
applicant would not be required to design a directive array which would leave 
that area interference-free. 
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explain why it now believes that its extensive petition did not 
fully set out its claims and the facts which it relied on to support 
those claims. It does not now state that there are any further 
facts with respect to the programs fully described in its peti¬ 
tion which it was necessary to produce at a hearing, short of 
reenacting the programs themselves. The only argument of 
appellant which is in any way related to the question of the 
practical necessity for holding a hearing to take evidence in 
this case is based solely on the fact that in another case Arising 
under the 90-percent rule on different facts, the Commission 
ordered the holding of a hearing. (App. Br. 25-28.) 18 But 
the question on this appeal is whether the Commission denied 
appellant a hearing required by the Act or by the due process 
clause for fair disposition of its petition, not whether the Com¬ 
mission should have acted in this case as it did in anotheit case 
presenting different facts. Virginian Railway Company v. 
United States, 272 U. S. 658, 665-666. 

Where an agency is not required by statute to hold a formal 
hearing or has not committed itself by its rules to do so, tfiere 
exists no inexorable due process requirement that a formal 

hearing must be held in every situation in which an agency 

_ 

“The case relied on by appellant is the Commission's action in the case 
of Rochester Broadcasting Company (Docket No. 7876, order dated Sep¬ 
tember 5, 1947) granting petitions for reconsideration of a grant of a Con¬ 
struction permit in Rochester, Minnesota, filed by the licensees of WDAY, 
Fargo, North Dakota, and WHA, Madison. Wisconsin. But the facts in that 
case presented an entirely different situation from the one in the insthnt 
case. With respect to WDAY, it appeared that the greater part of the 
interference-free area served by it outside of its normally protected contour 
would be deprived of its only primary service. And, WHA, licensed to the 
University of Wisconsin, is a noncommercial station with programs Ex¬ 
clusively educational and public service in nature. It is therefore obviotas 
that the factual situation there was entirely different from the one presented 
by appellant's petition, setting out the service of a station owned by a 
national network organization and operated by it as a key station in the 
network. Reliance on the Rochester case therefore establishes nothing but 
the conclusion that in situations different from the instant case where thlp 
Commission was able to conclude on the petitions presented that a substan¬ 
tial question was involved, it set the matter down for hearing. And a 
hearing in the instant case would not be held for the purpose of determining 
whether substantial cause existed in Rochester for setting those petitions 
down for hearing, or whether appellant’s petition presents as substantial! 
a case as WHA or WDAY. 



must act on a matter presented to it, without regard to the 
nature of the matter, the form in which it is presented, the 
nature of. the agency action taken, and other relevant factors 
bearing on what may be necessary in the particular circum¬ 
stances to insure full and fair consideration. 19 In this connec¬ 
tion it is of importance to note that in its effort to create uni¬ 
formity of procedure designed to give the fullest protection to 
private interests in proceedings before administrative agencies, 
Congress, in the enactment of the Administrative Procedure 
Act, 5 U. S. C. § 1001 et seq., has imposed no general require¬ 
ment that a hearing be held on every petition or other request 
in situations not involving “adjudication required by statute 
to be determined on the record after an opportunity for agency 
hearing” governed by Section 5 of that Act. Thus, Section 6 
(d) of the Administrative Procedure Act provides: 

(d) DENIALS.—Prompt notice shall be given of the 
• denial in whole or in part of any written application, 
petition, or other request of any interested person made 
in connection with any agency proceeding. Except in 

14 This clearly appears to be the view underlying the concurring opinion 
of Mr. Justice Prettynian in the Wilson case. And the Court, in the opinion 
of Mr. Chief Justice Stephens, did not rule out all possibility of disposition 
of matters on pleadings where the facts alleged could be taken as true and 
undisputed. Thus, the Court stated: 

“Nevertheless, we do not rule that the Commission may not at the 
threshold of consideration of an issue modification vel non of an outstanding 
license by the proposed operations of another station, treat the petition 
asserting such modification as if upon demurrer and thereby avoid the 
necessity of hearing proof of the truth of the allegations of ‘objectionable 
interference’ if as a matter of law they do not ‘show’ such interference 
within the Commission’s rules and standards.” 

However, with respect to the case before it, the Court added, “But in the 
instant case it was not feasible for the Commission to deal with the petition 
for reconsideration as if upon demurrer.” And, the Court therefore held 
that in the case before it, where it was able to find that substantial questions 
of law and fact were presented as to whether appellant’s license would 
be modified, appellant was entitled to a hearing on that question under the 
provisions of Section 312 (b) of the Communications Act, and the Commis¬ 
sion would he acting improperly, even if it decided the substantive issues 
correctly, without first affording the hearing required by the Act. It is thus 
evident that the Wilson case cannot be relied on as authority for the 
proposition that, whenever a petition is filed, a formal hearing must be held 
without regard to the existence or absence of a statutory provision for a 
hearing, or the appropriateness of the disposition in the particular situation. 
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affirming a prior denial or where the denial is self-ex¬ 
planatory, such notice shall be accompanied by a simple 
statement of procedural or other grounds. 

In the light of this provision and the review sections of tlhe 
Administrative Procedure Act, it is clear that Congress had 
made the determination that adequate protection against pos¬ 
sibly arbitrary and erroneous action by agencies may be Af¬ 
forded in numerous situations by requiring the agency to gi|ve 
a statement of the grounds of decision, and by affording tjie 
interested party an opportunity of securing judicial review (of 
such a decision which may inflict injury upon him, without 
imposing any ironclad requirement of formal hearings in all 
situations requiring administrative action. | 

The instant case does not present a situation involving tlje 
right to a hearing conferred by any provision of the Communi¬ 
cations Act. For the 90 percent provision of the Standards doys 
not operate to create outstanding rights which may be regardejd 
as incorporated in the license, as do the provisions of the Rule|s 
providing that specified classes of stations are entitled to pro¬ 
tection against interference in accordance with the provisions qf 
the Standards defining protected contours and objectionably 
interference for the respective classes of stations. Rather, thy 
90 percent provision points out to licensees that an opportunity 
exists for seeking additional protection outside the normally 
protected contours automatically entitled to protection, and it 
prescribes the showing which must be made in order to secure: 
that opportunity. A provision of this type in the Standards 
could no more operate to create automatically a right to a hear¬ 
ing than could the provisions of Section 1.702 of the Commis-i 
sion’s Rules authorizing the filing of petitions for issuance,! 
amendment, repeal or waiver of any rule or regulation. Both 
Sections 312 (b) and 303 (f) of the Communications Act I 
requiring that licensees be afforded an opportunity for 1 
hearing prior to any modification of their licenses or any 
changes in their frequencies, authorized power, or times of 
operation of the station, clearly reveal that they are intended 
to protect existing rights as defined by the license and the 
applicable rules, and not to guarantee any particular' mode 
of procedure for further extending those rights under special 
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provisions of the Standards pointing to the existence of an 
opportunity to secure additional rights on the making of a 
prescribed showing. For this reason the holdings in the KOA 
case and the Wilson case are entirely inapplicable to situations 
arising under the 90 percent provision. 

Since the Communications Act does not create for appellant 
any right to a hearing on the application of the 90% provision, 
the only due process issues presented are whether the procedure 
which was in fact followed resulted in any unfairness and 
whether the Commission’s decision is‘reasonable or is so clearly 
erroneous that it constitutes an abuse of authority resulting 
in a deprivation of due process. Cf. National Licorice Co. v. 
National Labor Relations Board, 309 U. S. 350, 362. 

Appellant has offered no substantial arguments with respect 
to these crucial issues. The record shows that no substantial 
dispute ever existed as to the facts presented. Under these 
circumstances a formal hearing to take evidence to establish 
those facts was unnecessary, and the failure to hold such a hear¬ 
ing resulted in no unfairness. And it is equally clear that no 
serious question existed as to the substantive meaning of the 
90-percent provision of the Standards. Appellant was well 
aware of the showing required by that provision, and it at¬ 
tempted to make that showing in its petition. There is there¬ 
fore no basis for any serious claim that appellant was not in¬ 
formed of the issues to be met or was denied an opportunity to 
argue substantial questions of law as to interpretation of the 
Rules or Standai ds. The Commission, in its Opinion, stated 
fully the grounds for its decision on the undisputed facts before 
it. And these grounds demonstrate, as shown above (pp. 
24-25), that the Commission’s decision was entirely reasonable 
and a proper application of its consistent interpretation of the 
90-percent provision. 20 The record before the Court on this ap¬ 
peal therefore affords no basis for a conclusion that the appel¬ 
lant was deprived of any rights of due process or that the Com¬ 
mission’s Decision is erroneous. 

80 Since appellant has failed to establish the existence of a situation within 
the 90% provision warranting consideration of the possibility of affording it 
additional protection outside its normally protected service area, its request 
that KTHT be required to change its antenna pattern to afford KECA that 
protection was also properly denied by the Commission. (App. 73-74.) 
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CONCLUSION 

I 

For the foregoing, reasons, it is respectfully submitted that 
the appeal should be dismissed. 

Federal Communications Commission, j 
Benedict P. Cottone, 

General Counsel. 

Max Goldman, 

Acting Assistant General Counsel. 
Richard A. Solomon, j 

Mary Jane Morris, 

Counsel. 
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?Hntteb States Court of appeals 

FOR THE DISTRICT OF COLUMBIA CIRCUIT 

No. 9760 

American Broadcasting Company, Inc., appellant 

v. 

Federal Communications Commission, appellee 

Roy Hofheinz and W. N. Hooper, d/b as Texas Star 
Broadcasting Company 

Max H. Jacobs, Douglas Hicks and Tom J. Hauling, d/b as 
Veterans’ Broadcasting Company, intervenors 


PETITION FOR REHEARING OF THE FEDERAL 
COMMUNICATIONS COMMISSION 

Comes now the Federal Communications Commission, ap¬ 
pellee in the above-entitled action and, pursuant to the pro¬ 
visions of Rule 26 of this Court, petitions for rehearing of the 
decision of this Court in the above-entitled action, rendered on 
October 17,1949. 

I 

The decision of this Court is based upon grounds relating 
to the adequacy of the Commission’s Memorandum Opinion 
of January 8, 1948, to furnish a basis for review by this Court 
of the validity of the denial of appellant’s petition under the 
“individual merits standard,” which were not briefed or argued, 
and which should be given further consideration by this Court 
in the light of the discussion now presented. For the decision 
in the instant case now hinges on a resolution of the question 
whether, in making such a determination on the pleadings, the 
Commission must make evidentiary and ultimate findings of 
fact in the same manner as if it were resolving issues presented 

(l) 
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by a record after hearing, in order to disclose the grounds of 
its decision in such manner as will enable the appellate court 
to perform its reviewing functions. 

Since the filing of the briefs and the holding of oral argu¬ 
ment in this case took place prior to the decision of the Supreme 
Court in the case of Federal Communications Commission v. 
WJR, the briefs were mainly directed to the proposition, now 
decided by that case, whether the Commission was authorized 
to pass on the sufficiency of a petition without first holding a 
hearing or oral argument. Accordingly, no argument was di¬ 
rected to the questions of what the form and substance of such 
a decision must be, and of the extent to which requirements 
governing the form of findings of fact and conclusions of law 
applicable to decisions on a record after hearing may be appli¬ 
cable to such determinations on the sufficiency of pleadings. 
It may be recalled that the oral argument in the instant case 
was directed to the question of whether the issue presented in 
this case was different from that which was decided by this 
Court in its prior decision in the WJR case. It is now estab¬ 
lished by the decision of the Supreme Court in the WJR case 
that the Commission may make a preliminary determination 
on the basis of the undisputed facts set out in pleadings on the 
issue of whether the petitioner has made out a showing en¬ 
titling it to a hearing afforded by the Act or the Commission’s 
rules. It is respectfully submitted that an administrative de¬ 
cision on the adequacy of a petition to state a claim requiring 
a determination as to the facts which would support that claim 
is in the nature of a ruling on the sufficiency of a complaint to 
state a claim on which relief may be granted. Where an ad¬ 
ministrative determination of this nature adequately discloses 
the theory on which the pleadings have been analyzed and the 
facts which have been taken as undisputed, it affords a suffi¬ 
cient basis for judicial review. 

In the present case the Commission has clearly and une¬ 
quivocally made a determination that appellants have failed 
to make out a prima facie showing that the rendition of ABC 
network service in the interference-free area beyond appel¬ 
lant’s protected contour affords the population of this area a 
unique service not of the same general type as service rendered 
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by other network affiliates. This holding is set out in the fol¬ 
lowing language in the Commission’s Memorandum Opinion 
(App. 72): 

However, while petitioner has enumerated a lengthy 
list of programs devoted to special events, public serv¬ 
ice and cultural broadcasts which it carries, analysis of 
such programs does not reveal any types of programs 
broadcast by KECA and not carried by the other 
stations. 

This language of the Commission reasonably sets forth a hold¬ 
ing that petitioner has failed to make allegations as to the re¬ 
spects in which its service in the area involved was not the same 
general type of service as that rendered by the affiliates of 
National Broadcasting Company and Columbia Broadcasting 
System which admittedly served the area. In effect, the Com¬ 
mission had held that appellant had failed to state a cla^m 
upon which relief could be granted. 

The Commission had previously announced in two separa|te 
Memorandum Opinions, Westcoast Broadcasting Companyi 9 


F. C. C. 70, 72 (1942); Queen City Broadcasting Company , 11 
F. C. C. S02 (1946), that a mere showing that a station wlas 
the only one providing a particular network service in a given 
area was not sufficient to establish such station’s program 
uniqueness, within the meaning of the 90% rule, where the facts 
disclosed that the area in question received service from sta¬ 
tions affiliated with other national networks. Appellant, in 
the present case, expressly stated in its petition that KFI and 
KNX served the entire area which would allegedly be lost to 
KECA through the grant to intervenor and were stations affil¬ 
iated with the National Broadcasting Company and Colum¬ 
bia Broadcasting System respectively. (App. 18, 45). And, 
although appellant’s petition set out in detail the program 
service of KECA and stated that many of the individual pro¬ 
grams broadcast by KECA were exclusive with it in the dis¬ 
puted area (App. 19-27), it made no attempt whatsoever to 
claim or show that KFI and KNX, the other network stations 
serving the area, were not also providing the same type of diver¬ 
sified network service. It thus clearly failed to sustain thb 
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burden of proof imposed upon any licensee desirous of secur¬ 
ing the privilege of additional protection beyond its normally 
protected contour under the 90% rule. 

The Commission did not purport to make any findings as 
to the particular program services rendered by KFI and KNX. 
In fact, it had no specific evidence as to those program services 
before it at the time of decision on appellant’s petition. The 
inferences and conclusions which the Commission made were 
those which could be reasonably drawn from the undisputed 
allegations of fact, in the absence of any allegations by appel¬ 
lant that KFI and KNX did not, in fact, render the type of 
service which a 50-kilowatt station affiliated with the NBC and 
CBS networks usually render. 

When the Commission’s Memorandum Opinion is read as a 
decision ruling on the adequacy of appellant’s petition to state 
a claim for a hearing, in the light of the Commission’s well- 
settled interpretation of the “individual merits standard”, it 
becomes clear that the Commission’s decision adequately dis¬ 
closes the legal basis for the Commission’s conclusion and the 
manner in which the Commission has read and interpreted the 
appellant’s petition, in the light of the undisputed facts or 
allegations of fact. It is believed that under these circum¬ 
stances the requirements of the line of authority based on the 
Saginaw case (6S App. D. C. 282. 96 F. 2d 554) are not ap¬ 
plicable in the manner in which they are pertinent in cases 
where issues of fact have been resolved in a hearing and find¬ 
ings of fact and conclusions of law on the record are required. 
To hold otherwise would lead to the conclusion that the Com¬ 
mission may decide an issue presented by pleadings without 
hearing only when it is able to make exactly the same kind of 
findings and conclusions which would be made if the complaint 
sufficiently set forth an issue requiring a hearing, and if the 
hearing vrere held. It is respectfully submitted that such a 
result would substantially nullify the exercise of the author¬ 
ity, recognized in the decision of the Supreme Court in the 
WJR case, to make preliminary determinations on the suffi- 
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ciency of the pleadings in the light of the undisputed 
tions of fact. 1 

II 


allega- 


Substantial questions with respect to the interpretation land 
application of Sections 402 (c) and 402 (e) of the Commvmi- 
cations Act are presented by the form and content of the re¬ 
mand contained in this Court’s opinion of October 17, lj)49, 
which the appellee respectfully submits should receive the Con¬ 
sideration of this Court in the event that it is unable to <jon- 
clude, upon further consideration of the matter in the l}ght 
of the discussion set forth above, that the Commission’s Mem¬ 
orandum Opinion dismissing appellant’s petition for reconsid¬ 
eration was a proper determination announced in an opinion 
adequately disclosing the grounds for the decision. The issue 
arises out of the fact that this Court’s remand consisted (|f a 
direction to the Commission, under the provisions of Section 
402 (c) of the Communications Act, to file with the Court 
additional evidence and a new statement of facts and grounds 
for its decision, rather than a remand in accordance with Sec¬ 
tion 402 (e) of the Act, subsequent to a decision reversing the 
action of the Commission, directing the Commission to take 
further proceedings in conformity with the judgment of the 
Court. 

The portion of this Court’s decision which directs the Com¬ 
mission to file with the Court pursuant to Section 402 (c) of 
the Act, “the originals or certified copies of all papers presented 
to it” was apparently the result of the Court’s belief that tjhe 
Commission had before it in reaching its decision, and had 
considered certain factual evidence concerning the program 
service of KFI and KNX not made available to the Court. 
But, as has been stated above, no such evidence was, in fact, 
before the Commission or considered by it. These facts re¬ 
lied on in the Memorandum Opinion and Order were based on 


1 Even under the Federal Rules of Civil Procedure (Rule 52 (a)), find¬ 
ings of fact need not be made on a dismissal of a complaint for failure to 
state a claim upon which relief may be granted, in the same manner as 
findings must be made upon a trial of issues of fact raised by an adequate 
complaint. 
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the pleadings filed by the parties and the reasonable interfer¬ 
ences therefrom, and the Commission did not rely on any other 
evidence or information which was not presented to this Court 
in the record filed in this Court within 30 days of the taking 
of this appeal in conformity with the provisions of Section 
402 (c) of the Act. It is, therefore, not possible to comply 
with that part of the Court’s decision requiring the filing of 
any such additional evidence or “papers presented to it.” 

An additional question is raised by that part of this Court’s 
remand which, under the authority of Section 402 (c), directs 
the Commission to file, at this time, a full statement in writ¬ 
ing of the facts and grounds for its decision. The Commission 
has already filed with this Court a certified copy of its Mem¬ 
orandum Opinion and Order of January 8, 1948 setting forth 
the facts and grounds upon which its denial of appellant’s 
petition for review and reconsideration was based. Compli- | 
ance with the Court’s present request, therefore, would appear 
to involve the adoption by the Commission of a new Memo¬ 
randum Opinion and Order, reaching the same result as the 
previous one, but incorporating a new statement of the facts , 
and grounds for such a decision rewritten to conform with the , 
views as to the proper form of the findings expressed by this 
Court in its opinion. But it is submitted that the statutory 
requirements of Section 402 (c) have been fully complied with 
within the period specifically prescribed by that section. If 
this Court is unable to conclude, in the light of the discussion 
above, that the facts and grounds for the decision set forth 
in the Commission’s Memorandum Opinion and Order of Jan¬ 
uary 8,1948 are adequate to support that decision, it is believed 
that the only appropriate judgment and remand would be a , 
reversal of the order of the Commission and remand of the 
case “to carry out the judgment of the Court” pursuant to the ; 
directions of Section 402 (e) of the Communications Act. See 
Federal Communications Commission v. Pottsville Broadcast¬ 
ing Company, 309 U. S. 134, 144-145; Broadcasting Service , 
Organization v. Federal Communications Commission, — App. 

D. C. —, 171 F. 2d 1007, reversed on other grounds, 336 U. S. 
950. ! 
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Since the remand in this case does not occur within the si^ty 
day period from the time of the taking of the appeal, pre¬ 
scribed by section 402 (c), the direction to the Commission [to 
prepare a further decision in accordance with specific direc¬ 
tions raises the question whether such a remand involves exer¬ 
cise of supervisory administrative powers by the Court con¬ 
trary to the decision of the Supreme Court in the Pottsville 
case, supra, 309 U. S. 134. Section 16 of the original Radio 
Act of 1927 contained a provision similar to that contained in 
the present Section 402 (c) of the Communications Act requir¬ 
ing the Commission to file, within 20 days after filing of a|n 
appeal, the originals or certified copies of all papers and evi¬ 
dence presented to it, a copy of its decision and “a full statement 
in writing of the facts and the grounds for its decision as found 
and given by it.” 44 Stat. 1169. The section also provided 
that this Court should determine the appeal upon this record 
and evidence and “may alter or revise the decision appealed 
from and enter such judgment as to it may seem just.” 44 Stat}. 
1169. Pursuant to this statutory authority this Court did, 
from time to time, direct the Commission to change or modify 
decisions or orders which had been appealed from. See Great 
Lakes Broadcasting Co. v. Federal Radio Commission, 59 App. 
D. C. 197,37 F. 2d 993; Richmond Development Corp. v. Fed J 
era1 Radio Commission, 59 App. D. C. 113, 35 F. 2d. 883. But 
in Federal Radio Commission v. General Electric Company, 
281 U. S. 464, the Supreme Court determined that the exer¬ 
cise of this statutory authority by the Court of Appeals trans¬ 
formed the Court in its review of orders of the Radio Commis¬ 
sion from a constitutional court, exercising judicial power 
under Article III of the United States Constitution, into an 
appellate administrative body. The Supreme Court, there¬ 
fore, held that no appeal from any such judgment of the Court 
of Appeals would lie to the Supreme Court since that body is 
authorized to operate solely in a judicial capacity. 

As a consequence of this decision, Congress, in 1930, adopted 
an extensive amendment to Section 16 of the Radio Act in¬ 
tended to restrict the reviewing power of this Court to the 
exercise of judicial reviewing functions and, therefore, to per¬ 
mit review of this Court’s opinion, in appropriate cases, by 
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the Supreme Court. Public Law No. 494, 71st Congress, 46 
Stat. 844. See, S. Rept. No. 1105, 71st Congress, 2nd Sess.; 
H. Rept. No. 1665, 71st Congress, 2nd Sess. This revised Sec¬ 
tion 16 was substantially reenacted as Section 402 (b)-(f) of 
the Communications Act of 1934, Public Law No. 416, 73rd 
Congress, 48 Stat. 1093-94, and has not been amended since 
that date. By the 1930 amendment this Court’s power to alter 
or revise the decision appealed from was eliminated and instead 
the Court was given the power, upon consideration of the rec¬ 
ord, to enter a judgment affirming or reversing a decision of 
the Commission. The section, which is identical with the 
present provisions of Section 402 (e) of the Communications 
Act, as amended, went on to state that “in the event the Court 
shall render a decision or enter an order reversing the decision 
of the Commission, it shall remand the case to the Commission 
to carry out the judgment of the Court.” 

But while these changes in the Radio Act were deemed nec¬ 
essary in order to obviate the problems which had been raised 
by the Supreme Court’s decision in the General Electric case, 
no such substantial revisions were made in the revisions of 
the original Radio Act -which had required the Commission to 
file the administrative record of the proceeding before it, its 
decision thereon, and a full statement in writing of the facts 
and grounds for the decision as found and given by it. Ap¬ 
parently it was neither contemplated nor expected that these 
provisions which, in substantially the same form, now con¬ 
stitute Section 402 (c) of the Communications Act, as amended, 
would authorize the Court indirectly to exercise supervisory 
administrative powers over the Commission by directing it to 
adopt and file a new statement of the grounds for its decision 
where the Court was unable to conclude that the original 
statement was adequate. This Court in Missouri Broadcasting 
Corporation v. Federal Communications Commission, 68 App. ! 
D. C. 154, 34 F. 2d 623, refused to accept a practice of the 
Commission under which it would have issued an order in a 
case granting or denying an application but would not issue i 
a statement of the facts and reasons for its decision until a sub- 1 

i 

sequent time after the expiration of the period for taking of 
an appeal from the decision. In that decision the Court made 
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clear the “statement in writing of the facts and grounds for 
the Commission’s decision as found and given by it” required 
by Section 402 (c) must be considered as referring solely to th4 
factual statement of the reasons for its decision given by the 
Commission at the time its decision was released or, at most) 
to this statement plus any expansion of the factual statement 
based upon the original statement and filed by the Commission 
no later than 60 days after the taking of an appeal by any! 
party. 2 And the Pottsville case, 309 U. S. 134, makes cleaij 
that Section 402 (b)-(e) of the Communications Act of 1934, 
as amended, gives this Court no powers to control the disposi¬ 
tion of a case before the Commission where on appeal it is unable 
to sustain the Commission’s order. As the Supreme Court 
stated (309 U. S. 145) : 

On review the court may thus correct errors of law 
and on remand the Commission is bound to act upon the 
correction. Federal Power Comm’n v. Pacific Co ., 307 
U. S. 156. But an administrative determination in 
which is imbedded a legal question open to judicial re¬ 
view* does not impliedly foreclose the administrative 
agency, after its error has been corrected, from enforc¬ 
ing the legislative policy committed to its charge. 

It is therefore believed that after review of the record, timely 
filed under the provisions of Section 402 (c), on the merits of 
the appeal, the only appropriate means for securing correction 
of a decision found to be inadequate by the reviewing Court, 
either by reason of the form of the decision or the state of the 

'The 1030 amendment of the Radio Act authorized the Commission to 
file the “full” written statement of facts and grounds for its decision at 
any time prior to 60 days after the taking of an appeal. As the Court 
pointed out in the Missouri case, supra, GS App. D. C. 154, 34 F. 2d G23, this 
was undoubtedly enacted in order to permit the Commission in emergency 
cases to get out an immediate order giving only the basic reasons for 
granting or denying a particular application, as long as it issued its full i 
statement of facts and conclusions of law not later than GO days after any 
appeal (SO days after the issuance of the order). In the present case, 
however, as in almost all normal situations, the Commission did not delay 
issuance of its full statement of facts and grounds for its decision until 
sixty days after the taking of the appeal, but issued it at the time of taking 
action on appellant’s petition. 
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record before the Court, is a remand pursuant to the provi¬ 
sions of Section 402 (e) of the Communications Act. 

Respectfully submitted, 

Federal Communications Commission, 


Benedict P. Cottone, General Counsel. 


Max Goldman, Assistant General Counsel. 


Richard A. Solomon, Counsel. 


Robert D. Greenburg, Counsel. 
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©ntteb States Court of Appeals 

FOR THE DISTRICT OF COLUMBIA CIRCUIT 

No. 9760 

American Broadcasting Company, Inc., 
APPELLANT 
V. 

Federal Communications Commission, appellee 

Roy Hofheinz and W. N. Hooper, d/b as Texas Star Broad¬ 
casting Company, and Max H. Jacobs, Douglas Hicks 
and Tom J. Harling, d/b as Veterans’ Broadcasting Com¬ 
pany, intervenors 

ANSWER TO APPELLANT’S PETITION FOR REHEARING 

Comes now the Federal Communications Commission, ap¬ 
pellee in the above-entitled action, and pursuant to the pro¬ 
visions of Rule 26 of this Court files this answer to appell ant’s 
Petition for Rehearing, filed November 1,1949. 

The appellant has petitioned for rehearing on the grounds 
that this Court should have found that the “individual merits 
standard” set forth in the 90% Rule of the Commission’s Stand¬ 
ards, 1 Pike & Fischer, R. R. §81:8, is already incorporated into 
appellant’s license, and that, therefore, no application is neces¬ 
sary to extend appellant’s protected contour beyond the nor¬ 
mally protected contour for stations of its class, as indicated in 
this Court’s decision. Where a given factual situation brings a 
particular station within the “individual merits standard”, 
it is alleged, the Commission may not grant any application 
causing interference within such expanded protected contour 
without first affording a hearing to the existing station under 
Section 312 (b) of the Communications Act. The petition 
also alleges that this Court has misconstrued the decision cjf the 
Supreme Court in Federal Communications Commission v. 
WJR, The Goodwill Station, 337 U. S. 265, and the Commission 

(i) 
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must afford appellant a hearing on the questions of fact and 
mixed questions of law and fact allegedly raised in its original 
petition for reconsideration of the grant to intervenor. On the 
basis of these arguments appellant requests the Court, upon 
rehearing, to remand the case to the Commission under Sec¬ 
tion 402 (e) of the Communications Act with instructions to 
grant appellant the hearing it has requested. These argu¬ 
ments, however, rest upon an erroneous reading of the “in¬ 
dividual merits standard” and the Commission’s Memorandum 
Opinion, as will be shown below. 

It is clear that the 90% or “individual merits,” provision of 
the Commission’s Standards does not incorporate any expanded 
protected contour into appellant’s station license within the 
meaning of the decision of the Supreme Court in Federal Com¬ 
munications Commission v. National Broadcasting Company 
( KOA ), 319 U. S. 329. This is apparent from an examination 
of the language of the provision itself. For, the Standards do 
not say that when a showing is made that a station provides 
primary service beyond its normally protected contour to an 
area in which 90% of the population is not served by any other 
station or stations carrying the same general program service, 
the protected contour for such station will be extended to cover 
such areas. Instead, it expressly states that “the contour to 
which protection may be afforded in such cases will be deter¬ 
mined from the individual merits of the case under considera¬ 
tion”. In other words, a showing under the 90% rule does not 
automatically extend the protected contours of any station but 
merely opens the door to consideration of whether the protected 
contour should be expanded in particular cases. This is to be 
distinguished from the provision of the Standards, cited as 
analogous by appellant in its petition (p. 3), which provides 
that when a station is already limited by interference from other 
stations to a contour of higher value than that normally pro¬ 
tected for its class, this higher contour shall be the protected 
contour for such station, 1 Pike & Fischer, R. R. § 81:11. This 
provision does not in any way deal with the manner in which 
such a limitation to a contour of higher value than the normally 
protected contour may lawfully be imposed. Thus, such a 
higher limitation may be imposed upon an initial grant of a 
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new application under circumstances where the Commission is 
able to find that, despite the fact that the service area proposed 
by the new applicant would be limited within the normially 
protected contours for a station of that class by interference 
from existing stations, a grant to serve the more limited area 
would be in the public interest. Or such a higher limitation 
may lawfully be imposed on an existing station by a granjt of 
another application, if the existing station has first been ac¬ 
corded an opportunity for the hearing required by section 312 
(b) of the Act and the KOA decision. This provision is 
descriptive of the extent of the rights of an existing station to 
protection against “objectionable” interference where the sta¬ 
tion already receives interference within contours, otherwise 
normally protected for a station of that class, against which it is 
not entitled to protection. It thus has the effect of providing 
that a fixed area within otherwise normally protected contours, 
where the existing station does not render interference-free 
service because of a limitation imposed from an existing station, 
is not a protected service area and interference to the station 
within that area is not “objectionable” interference. Analysis 
of this provision of the Standards in terms of its practical 
meaning and operation thus reveals that appellant's analogy of 
the operation of this provision to the 90% or “individual 
merits,” provision is untenable. 

Appellant, like any other licensee, is entitled to whatever 
the provisions of the 90% or “individual merits standard” 
makes available where the applicability of that standard to the 


particular facts is demonstrated. It is obvious enough, how¬ 
ever, that the incorporation of the provisions of the standard 
into appellant’s license does not free appellant from the burden 
of making the showing of the unique character of the station’s 
program service required by the standard. If, and only if, the 
required showing is adequately made, is the licensee entitled to 
a hearing to determine whether a grant should be madel to 
another applicant which would cause objectionable interference 
within the area of the unique service or whether the public 
interest would better be served by affording the station absolute 
protection to such unique service. 



It is also not necessary to discuss at length appellant’s argu¬ 
ment that this Court has incorrectly interpreted the decision 
of the Supreme Court in the WJR case, supra, 337 U. S. 265. 
For it is clear that, even if the Commission was required under 
that decision to afford a hearing to petitioner if a substantial 
issue of fact had been raised, which, if determined in favor of 
the petitioner, would have entitled it to intervene as a party 
in the proceeding on intervenor’s application, no such issue of 
fact or “mixed question of law and fact” was presented by the 
pleadings on the basis of which the Commission determined 
that appellant had not made out a case showing unique service 
beyond its normally protected contours within the meaning of 
the 90% rule. 

In reaching the conclusions set forth in its Memorandum 
Opinion and Order of January 8, 1948, the Commission ac¬ 
cepted as true all of the factual allegations made by appellant 
in its petition for reconsideration, including the allegations 
that Station KECA would provide primary service outside its 
normally protected contour; that the grant of intervenor’s ap¬ 
plication would cause objectionable interference within this 
area; that appellant’s station was the only station within this 
area broadcasting the programs of the American Broadcasting 
Company; that many of the individual programs broadcast 
over Station KECA were of high caliber and not duplicated 
by any of the other stations heard in the area served by KECA 
outside of its normally protected contour; and that two other 
stations affiliated with national networks and operating with 
50 kilowatts power, KNX, a Columbia Broadcasting System 
station, and KFI, a National Broadcasting Company affiliate, 
served the area in issue. The Commission’s denial of appellant’s 
petition was based upon its determination that this factual 
showing failed to meet appellant’s burden of demonstrating 
that none of the other stations, admittedly serving the area in 
which KECA requested additional protection, broadcast the 
same general program service. The Commission pointed out 
that it had previously determined in Westcoast Broadcasting 
Company, 9 F. C. C. 70, and Queen City Broadcasting Company, 


* 
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11 F. C. C. 802, that a station does not broadcast a unique type 
of program service merely because it is the only station in the 
area broadcasting the programs of a particular national net¬ 
work, where the facts set forth by the petitioner, itself, dis¬ 
close that the area receives service from stations carrying the 
programs of other national networks. The Commission’s de¬ 
cision also pointed out that the provision of the Standards 
refers to types of program service rather than to individual 
programs and the fact that a station may broadcast particular 
programs not carried by other stations serving a given area does 
not establish the unique character of its program service within 
the meaning of the 90% rule. And the Commission further 
held that appellant’s claims that the quantity and quality of 
certain types of the programs broadcast over its facilities were 
relatively greater than and superior to the programs of such 
type broadcast by other stations serving the disputed area did 
not make out a prima facie showing of the unique nature of 
appellant’s service in the absence of any claim or showing 
that the other stations in the area do not supply “a reasonable 
amount of programming of all types broadcast by the station.” 
(App. 71.) 

These determinations, however were determinations as to 
the legal sufficiency of appellant’s showing and clearly not 
determinations of disputed issues of fact. And it is clear 
that the Supreme Court’s decision in the WJR case stands for 
the proposition that the Commission may determine such is¬ 
sues on the pleadings and is not required to afford the petitioner 
oral argument or a hearing to determine their legal sufficiency. 
A factual issue requiring a hearing and the introduction of tes¬ 
timony is not raised merely because a petition filed with an 
administrative agency pleads facts, which, even if accepted as 
true, present no legal claim for the relief requested. 


A 
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It is therefore, respectfully submitted that the points raised 
in appellant’s Petition for Rehearing are without merit and 
the relief requested on the grounds urged by appellant should 
be denied. 

Federal Communications Commission, 


Benedict P. Cottons, General Counsel. 


Max Goldman, Assistant General Counsel. 


Richard A. Solomon, Counsel. 


Mary Jane Morris, Counsel. 
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United States Court oi Appeals 

For the District of Columbia Circuit 
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American Broadcasting Company, Inc., Appellant j 

v. 

Federal Communications Commission, Appellee, 
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Roy Hofheinz and W. N. Hooper, d/b as Texas $tar 
Broadcasting Company, and Max H. Jacobs, Douglas 
Hicks and Tom J. Harling, d/b as Veterans’ Broad¬ 
casting Company, Interveners. t I 


PETITION FOR REHEARING. 


Comes now American Broadcasting Company, Inc., ap¬ 
pellant in the above entitled action and, pursuant to the 
provisions of Rule 26 of this Court, petitions for rehearing 
of the decision of this Court in the above-entitled action, 
rendered on October 17, 1949. American agrees fully with 
the conclusion reached by the Court to remand this cise 
to the Commission for further proceedings, but belieyes 
that the remand should be on broader grounds. 
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The decision appears to hold that (1) American’s peti¬ 
tion for reconsideration of the grant to Texas Star 
amounted to an application by American for modification 
of its license to include a grant of protection from inter¬ 
ference beyond its normally protected contour and (2) the 
Commission is not required to give American a hearing on 
that petition. American respectfully submits that it be¬ 
lieves this Court should have held that (1) if the facts are 
as alleged by American in its petition, its present license 
already includes the right to protection beyond its normally 
protected contour and (2) American is entitled to a hearing 
on this mixed issue of law and fact. 

Since the Court’s conclusion that American is not en¬ 
titled to a hearing on this issue is based upon the Supreme 
Court’s decision in the WJR case, 93 L. ed. 1012 (1949), 
and since that decision was reached after briefs were filed 
and argument held in this proceeding, American has not 
heretofore had opportunity to present its interpretation 
of the WJR decision as applied to this proceeding. Fur¬ 
thermore, if the Court’s present holdings are allowed to 
stand and a subsequent appeal becomes necessary, Ameri¬ 
can might be confronted with the contention that these 
holdings had become the law of the case. Insurance Group 
Com. v. Denver & R. G. W. R. Co., 329 U.S. 607, 612 (1947); 
Brown v. Gesellschaft Fur Drahtlose Tel., M. B. II., 104 F. 
2d 227, 70 App. D. C. 94 (1939); Davis v. Davis, 96 F. 2d 
512, 68 App. D. C. 240 (1938). 

I. 

The decision of the Court holds (p. 7) that American, 
in filing its petition for reconsideration of the grant made 
to Texas Star, “sought a modification of American’s license 
by a grant of protection from interference to a contour 
within its service area but beyond its present normally 
protected contour.” It is respectfully submitted that 
American did not seek a modification of its license, but 
rather recognition that its license, through incorporation 
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of the Commission’s rules and standards, already included 
the right to the protection it asserted. 

The KOA decision, 319 U. S. 329 (1943), holds tha t the 
rights conferred by a license are defined by the rules and 
standards of the Commission, which are in substance incor¬ 
porated in the license. A license incorporates not only those 
standards which define a station’s normally protectee^ con¬ 
tour, but also the standard which entitles a station provid¬ 
ing primary service beyond its normally protected contour, 
in an area in which no other station supplies the same gen¬ 
eral program service to 90% of the population served with 
an adequate signal, to protection of its existing primary 
service area. Conversely, when a station is already limited 
by interference from other stations to a contour of higher 
value than that normally protected for its class, the license 
incorporates that provision of the Standards which re¬ 
stricts that station’s protection to the higher contour value. 1 
In each instance, the “protection” afforded is not a guaran¬ 
tee of freedom from objectionable interference caused by 
new grants, but rather a guarantee that such interference 
will not be permitted (i.e., that the license will not be modi¬ 
fied) until the licensee has had the opportunity afforded by 
Sections 303(f) and 312(b) of the Act to show that the 
contemplated action would impair its rights under its 
license and that such impairment would not be in the public 
interest. 2 As referred to more fully in II hereof, the right 

1 Section 1 of the Standards (p. 3) provides that “when a station is 
already limited by interference from other stations to a contour of higher 
value than that normally protected for its class, this contour shall be the 
established contour for such station with respect to interference froip all 
other stations." 


2 In its brief the Commission recognized this dual aspect of license modi¬ 
fication and of the right afforded licensees under the Act to a hearing on 
both aspects. On page 10 thereof, the Commission stated: “A license does 
confer, however, upon the licensee certain substantial, but limited and well 
defined rights to operate its station during the license period as set for|th in 
the license and the incorporated Rules and Regulations of the Commission, 
which cannot be impaired by action of the Commission except after appro¬ 
priate proceedings prescribed by the Act in which the existing licensee is 
afforded the opportunity of showing both that the contemplated action 
would impair its rights under its license and that such impairment would 
not be in the public interest." This statement conforms with Rule 3.24(b), 
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to a hearing before adverse action where a factual issue is 
involved extends to the first aspect of license modification 
(whether the contemplated action would result in modifica¬ 
tion) as well as to the second (whether the modification is 
in the public interest). 

If this Court is correct in its holding that American’s 
petition for reconsideration constituted an application for 
modification of its license, it follows that a station which 
serves beyond its normally protected contour and desires 
to protect that service must apply for modification of 
license whenever, for instance, it changes its network affili¬ 
ation, other services are added to the area which it serves, 
and other stations serving the area change their program 
service. American does not believe that such a result was 
intended by the Commission when it adopted the “indi¬ 
vidual merit standard”, particularly since no provision has 
been made in the rules for the submission and consideration 
of that type of application. But even if the Court is cor¬ 
rect, American should not be denied the hearing it requests, 
since under Section 309(a) of the Communications Act and 
the Supreme Court’s decision in the Ashbacker case, 326 
U. S. 327 (1946), a hearing must be afforded on American’s 
application and on the application of Texas Star before 
the former can be denied and the latter granted. 

It is respectfully submitted, therefore, that the license in¬ 
strument does not expressly set forth the contours to which 
a station is protected, either normally or otherwise, but 
that the terms of such protection are included through in¬ 
corporation by reference of the applicable rules and stand¬ 
ards of the Commission. Included in the incorporation are 
not only the provisions as to normally protected contours 
but also, where appropriate, the provisions covering pro- 


which provides that an application for a new standard broadcast station or 
increase of facilities of an existing station will be granted only after a satis¬ 
factory showing has been made that * * objectionable interference will not 
be caused to existing stations or that if interference will be caused the need 
for the proposed service outweighs the needs for the service which will be 
lost by reason of such interference. ’ ’ 
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tections more or less than normal. At the time American's 
license was originally issued, it included the rights of pro¬ 
tection afforded by the standards to its interference-tree 
primary service area. The “individual merit standard ”, 
which defines in what circumstance that protection will be 
recognized, was as much a part of that license as other pro¬ 
visions of the rules and standards. Consequently, it jsvas 
not necessary for American to apply for modification oi* its 
license to include the protection it seeks. But even if the 
American petition be considered as an application for modi¬ 
fication of license, hearing must nevertheless be afforded 
before it can be denied. 


The instant decision also holds‘that American’s conten¬ 
tion that it was improperly denied a hearing on its petition 
has been foreclosed by the Supreme Court’s decision in 
the WJR case, 93 L. ed. 1012 (1949). It is respectfully sub¬ 
mitted that the WJR holding does not cover the question 
here presented. WJR involved the narrow question whether 
procedural due process requires federal administrative tri¬ 
bunals to accord the right of oral argument on questions of 
law. The Supreme Court decided only that it was error to 
hold as a broad generalization that oral argument was nec¬ 
essary in all instances. 3 

Here the question extends beyond that of the right to oral 
argument on a question of law. It is whether the Fifth 
Amendment or, more directly, Sections 303(f), 303(h) and 
312(b) of the Communications Act entitle American to a 
hearing on whether its license includes the protection it 


3 The Supreme Court went to lengths to point out that it was deciding only 
the single issue presented. It said: “It follows also that we should not 
undertake in this case to generalize more broadly than the particular cir¬ 
cumstances require upon when and under what circumstances procedural due 
process may require oral argument. That is not a matter, under our deci¬ 
sions, for broadside generalizations and indiscriminate application. It is 
rather one for case-to-case determination . . . ” Id. at 1019. It also made 
clear that “hearing ’’ was to be identified with “oral argument” only in so 
far as questions of law are concerned. Id. at 1017, fn. 8. 
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claims; otherwise expressed as whether a grant to Texas 
Star would modify that license, or whether “objectionable 
interference” would be caused to KECA within its “pro¬ 
tected contour.” 4 

In its petition for reconsideration American contended 
that it was entitled to a hearing not only because its license 
was modified contrary to the provisions of the Communica¬ 
tions Act by the grant to Texas Star, an issue which if taken 
alone might be treated as presenting only a question of law, 
but also because American’s license came within the “indi¬ 
vidual merit standard”. This latter contention raised mixed 
questions of law and fact which could not be treated as if 
on demurrer, and consequently required more than an oral 
argument. 5 The issues were in fact more substantial than 


* The second issue of a license modification hearing, i.e., whether such a 
modification would be in the public interest, arises only if it be determined 
that American’s license includes the protection it asks. Cf. L. B. Wilson■, Inc. 
v. Federal Communications Commission, 170 F. 2d 793 (1948). These two 
questions may be dealt with separately, but the Commission usually handles 
them in a single hearing since in most cases it is the quickest and most 
efficient way to reach a final determination. Cf. In re Application of Eugene 
Broadcasters, Inc., Docket 7484, memorandum opinion and order dated August 
14, 1947; In rc Application of Rochester Broadcasting Company, Docket 7876, 
order dated September 5, 1947; In rc Application of Booth Radio Stations, 
Inc., Docket 9361, order dated August 1, 1949. 

5 In its petition for rehearing filed October 31, 1949 (page 2 of mimeo¬ 
graphed copy) the Commission contends that American failed to make out 
a prima fade showing that it is entitled to the protection it claims. But 
such is clearly not the fact. In its petition American specifically contended 
that it came within the *‘individual merit standard” and, through a detailed 
listing both of network and non-network programs it carried, presented a 
prima fade showing that “no other station serving the interference area pro¬ 
vides the same or an equivalent program service.” (p. 20) Thus, ABC 
alleged and showed that it “led the field in the number, quality and schedul¬ 
ing of programs designed specifically to serve the public interest in fields of 
information, culture, education and religion” (p. 20); that “in the field of 
Special Events, ABC has assumed a leading position” (p. 20); that a list¬ 
ing, which followed (pp. 20-32), of these Special Event programs showed 
that “the same general program service” is not fully available from other 
stations (p. 20); that “ABC also leads in public interest programs”, ex¬ 
amples of which were then given (pp. 32-34); that “it has been generally 
recognized that ABC offers variety in commentators and analysts which, from 
the points of quantity, quality and balance, is not available on other stations” 
and that “of particular interest in the Los Angeles area is the coverage of 
Hollywood offered by Walter Winchell . . . Louclla Parsons . . . and Jimmy 
Fidler ... an important sendee to many listeners and not available to the 
same degree on other stations” (pp. 34-35); that “in addition to its national 
network programs, KECA also originates and broadcasts many local public 
service programs . . . not available on other stations” (p. 35); and that 
“indicative of the high caliber of its programs (thereby distinguishing them 
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those involved in the Wilson case, where this Court unani¬ 
mously held that in the presence of a substantial question 
of law and fact on whether a license would be modified, 
Section 312(b) of the Act entitles the licensee to a hearing 
on the question, and the Commission would be acting im¬ 
properly, even if it decided the substantive issues correctly, 
without first affording the hearing required by the Act. 

In addition to the substantial nature of the program is¬ 
sues, which was recognized by this Court in its decision, 
American’s petition also showed that the protection it 
claimed was fully within the Commission’s standards. 
Those standards contain two basic provisions for defining 
a station’s service area. First, is the provision defining 
the strength of signal necessary to provide primary ser¬ 
vice. This varies with the type of area served. Tlius, a 
higher signal strength is necessary for an urban area than 
for a rural area. The lowest value of signal recognized by 
the standards (p. 3) as sufficient to render primary service 
is between 0.1 mv/m and 0.25 mv/m, which is suffici 
rural areas. American’s signal strength at its 1.83 
interference-free contour was adequate, therefore, t< 
vide service to rural areas, including cities with a popula¬ 
tion of less than 2500, and any interference to that contour 
resulted in a loss of service that was recognized by the 
standards. The second provision of the standard^ for 
computing service area is the provision prescribing the 
manner in which objectionable interference is to be calcu- 

from other programs of the same type) are the awards [which werei listed] 
made to ABC, its programs and its feature personalities during t]ie past 
few years.’’ (pp. 36-37) These allegations, all of which were supported by 
a detailed listing and description of the programs involved, clearly established 
a prima facie showing. Nor is the Commission correct in its further con¬ 
tention (page 2 of its petition for rehearing) that the allegations of fact 
were “undisputed”. Instead the record shows that in its oppositior Texas 
Star contended (but did not submit supporting evidence) that the network 
program service of the two other network stations [which American admitted 
in its petition served the interference area] was the same general program 
service as that provided by American, and that “the local public service 
programs carried by American . . . are for the Los Angeles community and 
not for the outlying communities” that come within the interference area, 
(pp. 58-59) Clearly, therefore, the allegations of fact were not undisputed. 
[Page references arc to the Joint Appendix.] 
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lated (p. 4). In the case of nighttime interference from 
sky wave transmission (the type of interference here in¬ 
volved), the standards provide that objectionable interfer¬ 
ence will result whenever a specified value of interfering 
signal is exceeded for 10% or more of the time. This is 
the method which American used to compute the interfer¬ 
ence caused to it by Texas Star. Both the computations 
of service and of interference, therefore, were made in ac¬ 
cordance with the standards. 

In contrast, are the contentions made by WJR in the case 
(this Court’s No. 9464) which was appealed to the Supreme 
Court. There, rather than basing its case on the standards, 
WJR insisted that the standards did not limit its license or 
measure the protection its license afforded against objec¬ 
tionable interference. 93 L. ed. at 1020. It made no claim 
under the “individual merit standard” and presented no 
facts which would entitle it to consideration under that 
standard. Presumably, this was because the “individual 
merit standard” is limited to those situations where a sta¬ 
tion provides “primary service” (defined by the standards 
as 0.1 mv/m or better, depending upon the area served), 
whereas the WJR signal which was interfered with (0.032 
mv/m) did not constitute “primary service” within the 
standards. Further, the WJR claim of “objectionable in¬ 
terference” was based upon daytime skywave transmis¬ 
sions, a type of interference not clearly covered in the 
standards. Under these circumstances, where only a legal 
issue was presented, the Supreme Court concluded that no 
rights of WJR were violated by the Commission in deciding 
WJR’s petition on its written submission. 

Nor do the broad generalizations of the Supreme Court 
in WJR as to the Commission’s powers over its own pro¬ 
ceedings under Section 4(j) [154(j)] of the Communica¬ 
tions Act and the Pottsville decision (304 U. S. 134, 137- 
138) support the Commission’s denial to American of the 
right to a hearing which it here asserts. Section 4(j) and 
the Pottsville case must be read in the light of other spe- 
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cific holdings by the Supreme Court in the KOA and Ash- 
backer decisions. In KOA, the Supreme Court sa:.d: “A 
licensee cannot show cause unless it is afforded opportunity 
to participate in the hearing, to offer evidence, and ;o exer¬ 
cise the other rights of a party.” 319 U. S. 239, 245-246. 
In Ashbacker, the Court also said: “The Commission for 
specific reasons . . . may also modify a station license . . . 
But in all those instances, the licensee is given an oppor¬ 
tunity to be heard before final action can be taken.” 326 
U. S. 327, 332. 

In sum, therefore, American’s claim is for protection 
against interference within a contour the signal strength 
of which the Commission recognizes as sufficient to 
provide service and against interference which the 
Commission recognizes as being objectionable. When 
these two facts are combined with the provision of 
the “individual merit standard”, and when supported al¬ 
legations of fact of the nature and extent set forth in 
American’s petition are made, a question of mixed ljaw and 
fact is presented which'is at least as substantial as Ifhat in¬ 
volved in the Wilson case and in the WJR case (No. 9495) 
which all of the Judges of this Court concluded presented a 
substantial question and which, unlike the other WJR case 
(No. 9464), was not appealed to the Supreme Court. 

In the instant situation, by holding that complex (factual 
issues involving a comparison of the program services of 
several stations are presented, and by remanding tljie pro¬ 
ceeding to the Commission with directions to file w]ith the 
Court additional evidence and a full statement in \jvriting 
of the facts and grounds for its decision, the Court has 
recognized the substantial nature of the issues of fact and 
law presented. But a remand for that narrow purpose is 
inadequate. As the Commission itself admits in its petition 
for rehearing (p. 5), the present record before this Court 
contains all the “evidence or information” considered by 
the Commission in reaching the decision appealed from 
and it has no other “evidence or papers” to certify to this 
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Court. 6 Clearly, therefore, the factual issue presented by 
American’s petition cannot be adequately resolved by a 
narrow remand under 402(c) but only, as the Commission 
itself admits (p. 9), by a more general remand under Sec¬ 
tion 402(e). With the facts disputed, and the issues sub¬ 
stantial, adequate findings can be made only after a hearing 
in which American is afforded an opportunity to partici¬ 
pate, to offer evidence, and to exercise the other rights of 
a party. KOA and Ashbacker, supra. 

Respectfully submitted, 

American Broadcasting Company, Inc. 

By Joseph A. McDonald, 

30 Rockefeller Plaza, 

New York 20, New York, 

Andrew Gr. Haley, 

James A. McKenna, Jr., 

Second Floor, Duryea Building, 
1101 Connecticut Avenue, N. W., 
Washington 6, D. C-, 

Attorneys for Appellant. 

November 1, 1949. 

James A. McKenna, Jr., being first sworn, deposes and 
says that he is attorney for American Broadcasting Com¬ 
pany, Inc., Appellant herein, that he has knowledge of the 
facts, and certifies that the attached Petition for Rehearing 
is presented in good faith and not for delay. 

/s/ James A. McKenna, Jr. 

Subscribed and sworn to before me this 1st day of No¬ 
vember, 1949. 

/s/ Ethna White, 

[seal] Notary Public. 

My Commission Expires February 15,1951. 

c American would have no knowledge, of course, whether any * ‘ papers and 
evidence” prepared by the Commission’s staff were presented to the Com¬ 
mission at the time the staff submitted for adoption the Memorandum Opin¬ 
ion and Order of January 8, 1948. However, in its petition for rehearing 
filed herein on October 31, 1949, the Commission has made clear that there 
arc no such “papers and evidence” in this case. 
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IN THE 


UNITED STATES COURT OF APPEALS 

FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 9760 


American Broadcasting Company, Inc., Appellant , 

v. 

Federal Communications Commission, Appellee 


AND 


Roy Hofheinz and W. N. Hooper, d/b as Texas Star 
Broadcasting Company and Max H. Jacobs, Douglas 
Hicks and Tom J. Harling, d/b as Veterans] 
Broadcasting Company, Interveners 


OPPOSITION TO PETITION FOR REHEARING 


Comes now Roy Hofheinz and W. N. Hooper, dj/b as 
Texas Star Broadcasting Company, permittee of KTHT, 
Houston, Texas, Intervenor in the above-entitled action, 
and opposes and answers the petition for rehearing <^f the 
Court’s decision of October 17, 1949, which was fil^d by 
American Broadcasting Company, Inc., 1 on November 1, 
1949. 

Intervenor concurs in the position taken by the Commis¬ 
sion in its petition for rehearing that the Commission’s Memo¬ 
randum Opinion of January 8, 1948, which dismissed ABC’s 


1 Hereinafter referred to as “ABC”. 
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petition for reconsideration by the Commission, was a proper 
determination, announced in an opinion adequately disclosing 
the grounds for the decision, and that the facts and grounds 
as there set forth were adequate to support that decision. In 
view of the Court’s holding that the ABC petitions for 
reconsideration before the Commission "are in reality an 
application in effect seeking "a modification of American’s 
license,” and in view of the Commission’s response that it 
has no evidence or papers to certify to the Court other than 
in the present record before the Court, it is respectfully sub¬ 
mitted that the Commission’s determination that ABC had 
failed to make out a prima facie showing of the rendition by 
KECA of a unique broadcast service in the claimed area of 
interference under the "individual merits standard” was a 
proper decision. 


L 

This Intervenor has consistently taken the position in this 
proceeding that ABC’s petition for reconsideration of the 
Commission’s action in granting the KTHT modification 
was in effect itself an application for modification of the 
license of KECA, seeking a grant of extraordinary protec¬ 
tion from interference within its service area, but beyond 
its normally protected contour. In Intervenor’s "Response 
to Appellant’s Opposition and Motion to Strike filed April 
16, 1948, Intervenor alleged: 

"KECA, by its Petition for Reconsideration and Re¬ 
hearing filed with the Commission, is attempting to 
acquire a greater protection than that afforded other 
Class III-A stations. The effect of Petitioner’s request 
if granted would be a modification of KECA’s license 
giving the station protection to its interference-free 
contour (instead of its normally protected contour), 
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and . is not so much an attack upon the KTHT grant as 
it is an application for greater protection than it re¬ 
ceived under the terms of its original license (Ibid., 
p. 5, italics supplied.) 

It is clear that the Court has taken the same view of ABC’s 
action. In its opinion, the Court states: 

"American’s petitions for reconsideration in the in¬ 
stant case are in reality an application for favorable 
action by the ,<Commission under the individual \merit 
standard rather than petitions for reconsideration as 
such within the meaning of Sec. 1.390 of the Coinmis¬ 
sion’s Rules and Regulations. In effect the petitions 
sought a modification of American's license by a grant 
of protection from interference to a contour within 
its service area but beyond its normally protected con¬ 
tour.'' (Italics supplied.) 

In its Petition for Rehearing, ABC takes issue with this 
holding of the Court, arguing that its petition did not seek 
modification of its license, as held by the Court, but rather 
"recognition that its license, through incorporation o| the 
Commission’s rules and standards, already included the jright 
to the protection it asserted.” (ABC Pet. Reh. 2-3.) A^C 
claims that since the "individual merit standard” exists, 
KECA’s license must be regarded as including an entitle¬ 
ment to protection against interference outside its noripally 
protected contour, where no other station supplies the |ame 
general program service to 90% of the population therein 
served with an adequate signal. 

The obvious fallacy of this argument is that the "indi¬ 
vidual merit standard” expresses only a case-to-case |} as i s 
for securing extraordinary protection, conditioned upc^n a 
preliminary showing of the required facts. Although this 
conceivably might be regarded as expressing some latent 
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prerogative to come in and make such a showing, certainly 
no right to the specified protection vests until after the 
required showing has been made and the Commission has 
acted upon it. The incorporation in KECA’s license of a 
standard describing how such protection might be secured 
cannot have the effect of bestowing that protection." 

ABC’s argument disregards the obvious language of the 
"individual merit standard.” It is clear from that provision 
that the operation of the standard is not automatic. 

"When it is shown that primary service is rendered 
by any of the above classes of stations, beyond the nor¬ 
mally protected contour, and when primary service 
to approximately 90 per cent of the population (popula¬ 
tion served with adequate signal) of the area between 
the normally protected contour and the contour to 
which such station actually serves, is not supplied by 
any other station or stations carrying the same general 
program service, the contour to which protection may 
be afforded in such cases will be determined from the 
individual merits of the case under consideration” 
(Standards, Sec. 1, p. 3, italics supplied.) 

The standard speaks in terms of individual cases, and spe¬ 
cifically indicates that a showing of the specified conditions 
must be made in order to claim the relief which it provides. 
The Court gave full effect to this meaning in its opinion: 

- By ABC’s own logic, this argument is precluded by the follow¬ 
ing provision in Sec. 1, Table IT of the Standards: 

“All classes of broadcast stations have primary service areas 
subject to limitation by fading and noise, and interference 
from other stations to the contours set out for each class of 
station.” (Emphasis supplied.) 

The contour “set out for” KECA’s class of station (viz.. III-A) 
by Standards Table IV is the 2.5 mv/m contour. 
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"Preliminary to a discussion of this contention, it is 
to be observed that the Commission in its individual 
merit standard set forth above has, in effect, declared 
that it will determine, upon application of a station 
within one of the classes referred to in that standard 
for protection from interference to a contour witiin its 
service area but beyond its normally protected con¬ 
tour, whether or not primary service to approximately 
90% of the population (served with adequate signal) 
of the area between the normally protected contour 
and the contour to which the applicant station actually 
serves is supplied by any other station or stations carry¬ 
ing the same general program service.” (p. 7) (Italics 
supplied.) 

This is likewise what the Commission refers to when it 
says in its instant petition for rehearing, 

"It is respectfully submitted that an administrative 
decision on the adequacy of a petition to state a claim 
requiring a determination as to the facts which \jrould 
support that claim is in the nature of a ruling oft the 
sufficiency of a complaint to state a claim on which re¬ 
lief may be granted. Where an administrative determina¬ 
tion of this nature adequately discloses the theory on 
which the pleadings have been analyzed and the facts 
which have been taken as undisputed, it affords a suf¬ 
ficient basis for judicial review.” (F.C.C. Pet. Reh, 2.) 

Since a station desiring the benefit of the special protec¬ 
tion afforded by the "individual merit standard” must m^ke a 
preliminary showing of the required facts, it is evident that 
ABC is without legal support when it concludes, "Ai: the 
time American’s license was originally issued, it included 
the rights of protection afforded by the standards to its 
interference-free primary service area.” (ABC Pet. Reh., p. 
5.) (Italics supplied.) This is an erroneous conclusion of 
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law. By reason of the implied incorporation of the "indi¬ 
vidual merit standard” in its license KECA may have had 
the right to seek the protection afforded by that provision, 
but certainly it did not, as alleged by ABC, possess those 
"rights of protection” until it had requested such special 
protection and supported its request with the required show¬ 
ing. 

In further support of its claim that a station auto¬ 
matically receives the special protection of the "individual 
merit standard” with its original license, and does not have 
to request it, ABC argues that this must be so "since no pro¬ 
vision has been made in the rules for the submission and 
consideration of that type of application.” (ABC Pet. Reh., 
p. 4.) But this argument incorrectly assumes that all ap¬ 
plications before the Commission must be formal documents 
for which an exact prescription has been set down in writ¬ 
ing. This is by no means correct. Sec. 1.301 of the Commis¬ 
sion’s Rules and Regulations specifies the situations requir¬ 
ing a formal application. But other requests for Commission 
action may come under Sec. 1.721, which provides, inter 
alia, 

"Sec. 1.721—General.—Persons desiring to file com¬ 
plaints with the Commission or to request information 
on file with the Commission or for any other relief 
under the jurisdiction of the Commission may do so 
either formally or informally * * * ” (Italics supplied.) 

It is thus clear that whatever right to extra protection a 
station might secure by making the required showing un¬ 
der the "individual merit standard,” it inherits no such right 
in the terms of its original license. 

II. 

ABC argues further that even if the Court is correct in 
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its holding that the ABC petition for reconsideration was 
in actuality an application for modification of its license 
for increased protection under the '‘individual merit stand¬ 
ard,” that it is still entitled to a hearing, the decision of 
the Supreme Court in the WJR case notwithstanding^ The 
basis of this claim is stated as being Sec. 309 (a) of the Com¬ 
munications Act, and the decision of the Supreme Court 
in the Ashbacker case. 3 

ABC does not expand its bare statement that Sec. 309(a) 
of the Communications Act requires a hearing on ABC’s ap¬ 
plication. The argument was heretofore advanced by ABC 
in its brief on appeal, citing a portion of the opinion of this 
Court in the Wilson case 4 as sustaining the proposition that 
equal operation of the Act requires that an existing licensee 
whose license might otherwise be impliedly modified under 
the KOA doctrine be given a hearing before a grant to an 
applicant which would cause objectionable interference. 
However, as pointed out by Intervenor in its brief on ap¬ 
peal, the outstanding licensee in that case was opposing tipon 
the ground that objectionable interference as defined by the 
Commission’s Rules was being caused within its protected 
contour. (Texas Star Br. for Intervenor, p. 3 5.) The Cfourt 
in its opinion, moreover carefully confined its reasoning to a 
situation where the outstanding licensee was opposing upon 
that ground: 

"Putting this otherwise, at the door of the Con|imis- 
sion stand two persons. One is an applicant for a broad¬ 
casting license with designated facilities. Under Section 
309(a) of the Act, the Commission cannot deny his 
application without first according him a hearing on 

* Ashbacker Radio Corp. v. F.C.C., 326 U.S. 327. 66 S. Ct. 148. 90 
L. Ed. 1166. 


<L. B. Wilson, Inc., v. F.C.C., — App. D.C. —. 170 F. (2d 


793. 
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the question whether the public interest will be served 
by the granting thereof. The other is an outstanding 
licensee, opposing—upon the ground that the requested 
facilities will cause objectionable interference to his 
station within its protected contour and thereby modify 
his license —the granting of the facilities sought by the 
applicant * * * ” (Italics supplied.) 

As heretofore pointed out many times, ABC has never 
contended in this action that it is receiving interference 
within its protected contour. 

The AshBacker case merely upheld the right of mutually 
exclusive applicants to a comparative hearing. But there are 
no mutually exclusive applications before the Commission 
in this case. 

If ABC seeks to predicate its claim to a right to hearing 
on the Court’s holding that its petition is in effect an ap¬ 
plication, and that as an applicant it is mutually exclusive 
with this Intervenor’s original application for modification 
and thus entitled to a hearing under the Ashbacker case, 
ABC involves itself in a hopeless inconsistency. For if this be 
the argument, then ABC’s petition (application) mtist be 
dismissed by the Commission, since it was not filed until 
after the grant of this Intervenor’s application. 

It is respectfully submitted that if the Court holds that 
the ABC petition is in actuality an application, then the 
Commission’s denial of that petition (application) is not 
only valid, but the only determination the Commission could 
have made under its Rules, since the ABC petition (applica¬ 
tion) was not filed until after the grant of the application 
of Intervenor. 


III. 

ABC argues that the Court is wrong in its holding that 
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the recent decision of the Supreme Court in the WJR case R 
precludes ABC’s contention that it was improperly denied an 
opportunity to be heard. (ABC Pet. Reh., p. 5.) ABC con¬ 
tends that the WJR decision was restricted to the "narrow 
question” whether procedural due process requires federal 
administrative agencies to accord the right of oral argument 
on questions of law. (ABC Pet. Reh., p. 5.) 

Intervenor submits that this is not a reasonable in’terjpreta- 
tion of the Supreme Court’s decision. In the opening part 
of the opinion, true, the Court does quote from the opinion 
of the Court of Appeals wherein the statement of the ques¬ 
tion before it was phrased in terms of "question of law.” 
However, in more specifically outlining the scope of the 
decision by the Court of Appeals, the Supreme Court c uoted 
from the former’s opinion wherein it was stated that, ex¬ 
cept as to certain questions of law arising upon interlocutory 
matters, that the right of oral argument on questions of 
law, "as well as * * * those of fact ” was not conditional 
upon the ex parte view of the tribunal as to whether there 
was a substantial question. The portion of the Court of 
Appeals opinion quoted from was as follows: 

"It has been so long taken for granted by courts that 
the due process clause guarantee of hearing before de¬ 
cision includes hearing upon questions of law ak well 
as upon questions of fact * * * and the practice of 
courts to grant such hearings has been of suchl long 
standing, that there is little authority concerning the 
requirements of due process in these respects.” (italics 
supplied.) 


It is clear that the Court of Appeals was consider^ 
question presented from the viewpoint of the right 


■'•Federal Communications Commission v. WJR, The Goodwill 
Station, Inc., 337 U.S. 2fi5. 


g the 
to an 
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oral argument on questions of fact as well as upon questions 
of law. Likewise, it is clear that the Supreme Court, in 
quoting that portion of the opinion, was also considering the 
question from a broader viewpoint at least than that urged 
by ABC. This is further borne out by the language of the 
Court in the closing part of the opinion: 

"Respondent does not contend that it was denied any 
opportunity to present for the Commission’s considera¬ 
tion any matter of fact or law in connection with the 
application or that the Commission has not given all 
matters submitted by it due and full consideration.” 

ABC continues by saying that its claim that it comes 
within the provisions of the "individual merit standard” 
presented a mixed question of law and fact, and that since 
the WJR case did not rule on the right to oral argument or 
hearing on mixed questions of law and fact that ABC is 
still entitled to hearing. 

It is submitted that in this connection ABC is wholly 
in error. As heretofore stated by the Commission, the ques¬ 
tion presented by ABC’s claim that KECA provided a pro¬ 
gram service in the claimed area of interference not sup¬ 
plied by any other station or stations, presented a question 
of law. In view of the Court’s decision in this case that 
under the "individual merit standard” the Commission will 
determine "upon application of a station within one of the 
classes referred to,” whether the requisite showing has been 
made entitling such station to additional protection, it is 
clear that the burden of proof in this regard is upon the ap¬ 
plicant station, not upon the Commission. The "individual 
merit standard” clearly states the condition that its benefit 
will be accorded only upon a showing of the specified con¬ 
ditions. That showing must be made by the station seeking 
the benefit. 



11 


By some strange logic, however, ABC has sought through¬ 
out the course of this proceeding to place upon the Com¬ 
mission the onus of producing the comparative facts j as to 
other stations’ programs from which it was to make itjs de¬ 
termination whether ABC was entitled to the extra protection 
created by the "individual merit standard.” 

Even the Court has given some indication in its opinion 
that the Commission’s decision was not complete because 
it failed to state the comparative facts of program service 
by other stations in the area: 


"And there is no statement anywhere in the record, 
either in the form of a Commission’s finding or other¬ 
wise, as to what the program service of the other sta¬ 
tions actually is.” 

But it is respectfully submitted.to the Court that if there 
appear no facts or findings of fact in this record as tp the 
services provided by other broadcast stations in the .claimed 
area of KECA interference, it is only because no such facts 
were ever alleged or put into its ( petition by ABC. 

The "individual merit standard” states that a showing 
must be made that a primary service to 90% of the popula¬ 
tion of the specified area is not supplied by "any other sta¬ 
tion or stations carrying the same general program ser¬ 
vice.” The burden of proof is thus stated as an affirmative one 
of showing that the other stations do not carry the same 
general program service as the claimant station. The Court 
apparently agrees that the said showing must be made by 
the station seeking the benefit under the provision, and not 
by the Commission. But to carry the reasoning one step 
further, despite the fact that the burden of proof is stated 
as an affirmative one of the claimant’s showing that the 
other stations do not carry the "same general program ser- 
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vice” as the claimant station, the Court apparently holds 
that, where the Commission determines that the claimant 
has failed to meet its burden of proof by merely showing 
the claimant’s own program listings and nothing as to the 
other stations the Commission’s decision is erroneous because 
not supported by sufficient facts as to the other stations’ pro¬ 
grams to afford a comparison. 

The Commission has informed the Court in its petition for 
rehearing that it had no other ’'evidence or papers” be¬ 
fore it to certify to this Court; that its determination, under 
those circumstances, was that ABC had failed to make out a 
prima facie showing that other stations do not render the 
same general program service as KECA in the claimed area. 

In brief, ABC’s sole averments in support of its claim 
of the benefit of the "individual merit standard” are those 
embodied in its petition for reconsideration (Joint Ap¬ 
pendix, 19-38). Nowhere in those allegations is there a single 
affirmative factual allegation showing that other stations do 
not provide the same general service extensively listed by 
ABC to show the service of its own station KECA. 

It is respectfully submitted, the burden of proof being 
upon ABC to make an affirmative showing as stated, that the 
aforesaid petition (application) does not state a prima facie 
case for entitlement to the benefit of the "individual merit 
standard,” and that the Commission’s action in denying it 
was correct. 

Intervenor does not believe that the Court intended to 
hold, in stating that there are insufficient findings of fact 
by the Commission as to what the program service of other 
stations in the area are, that the Commission had the re¬ 
sponsibility of producing facts not presented by ABC to 
make out a prima facie showing for relief, or to require that 
ABC produce such further facts, not having alleged them 
in its original petition (application). 
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It is accordingly respectfully submitted that, in the light 
of the Commission’s disclosure to the Court that the pres¬ 
ent evidence and papers before the Court on appeal con¬ 
stitute the full record herein, and that ABC submitted no 
further supporting factual allegations, the Commission’s 
decision should be affirmed. 

Respectfully submitted, 

Texas Star Broadcasting Company, 
By Roy Hofheinz, 

4000 South Main Street, 

Houston 6, Texas, 

Attorney and Managing Partner 

for lntervenor 

John Erle Stephen, 

4000 South Main Street, 

Houston 6, Texas, 

Attorney for lntervenor 

November 9, 1949 

Roy Hofheinz, being first duly sworn, deposes and says 
that he is attorney for Texas Star Broadcasting Company, 
Inc., lntervenor herein, that he has knowledge of the facts 
and certifies that the attached Opposition to Petition for 
Rehearing is presented in good faith and not for delay. 

/s/ Roy Hofheinz. 

Subscribed and sworn to before me this 9th day of 
November, 1949. 

/s/ E. R. ScHOLTON, 

Notary Public 

(seal) 

My commission expires June 1, 1951. 



